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	No. 

NOTICE AND MOTION TO SUPPRESS EVIDENCE PURSUANT TO PENAL CODE SECTION 1538.5 AND THE EQUAL PROTECTION CLAUSE OF THE UNITED STATES CONSTITUTION
Date:   
Time:  


Dept.   


TO:
MARK PETERSON, DISTRICT ATTORNEY, CONTRA COSTA COUNTY, MARTINEZ, CALIFORNIA, AND THE CLERK OF THE ABOVE COURT:

PLEASE TAKE NOTICE that defendant, John Smith, will move the court for an order to suppress evidence under California Penal Code §1538.5 and the United States Constitution.  This evidence was obtained by an unreasonable search and seizure in violation of the California and United States Constitutions.  (CA Const. Art. 1, §15; U.S. Const., Amends. IV, XIV.)  

This motion will be based on the files in this case, the attached memorandum of points and authorities, and any evidence adduced at the hearing of this motion. The evidence to be suppressed consists of any observations by the officers, any statments made by Mr. Smith, as well as any other tangible and/or intangible evidence obtained as the result of the alleged violation. This motion also includes, but is not limited to, any statements or gestures of the defendant and the testimony of any witnesses regarding the same.
Dated:  March 31, 2016





Respectfully submitted,






_____________________






Diana Garrido





Attorney for Mr. Smith

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Imagine your 20-year old son was going to an Oakland A’s game with two of his high school friends. He played football with his friends and though their life paths have diverged, they’ve stayed close. Your son and his friends were all wearing A’s sweatshirts and jeans. As they walked to BART from his friend’s house in a bit of a rough neighborhood, three police officers in plain clothes drove by in an unmarked car. Your son didn’t pay much attention, but kept walking briskly. They were running late for the game, and as it was they were already going to miss the first inning. He picked up his pace and told his friends to stop walking like old ladies. 


Out of nowhere, the policemen pulled up in front of your son and his friends and yelled at them to stop. One officer flashed a badge and forced your son to submit to a pat search for weapons, in broad daylight, in humiliating view of all the passersby on this busy street. Though he found no weapons, the officer engaged in a more thorough search of your son, again in plain view of the public. Your son felt increasingly rattled, ashamed and panicked by the officer’s brazen actions. Requests as to what he had done wrong were answered by harsher treatment. As the officer roughly searched through your son’s clothing, jabbing and poking, your son involuntarily squirmed in response to the painful prodding. When the officer started forcibly grabbing and twisting your son’s hands behind his back to handcuff him, he instinctually pulled his hands away. Seeing this, the officer’s partner lunged at your son and tackled him to the ground.  The officers handcuffed your son as he lay face down on the concrete, their knees pinning him down, the rough surface of the sidewalk scraping the skin off his face. The officers kept him pinned down in that manner while they conducted a full custodial search. They found a couple of tablets of Ecstasy that your son’s fraternity brother had given him to use on a camping trip with his girlfriend that weekend. The fraternity brother insisted he take them because he thought your son would have an amazing experience. Your son accepted them even though he wasn’t sure he would ever use them. The officers dragged your handcuffed son into the patrol car, drove him back to the police station and charged him with possession of drugs for sale.

This type of treatment by police would never be tolerated in wealthy, primarily white, communities. Yet black and brown people are routinely subjected to these indignities by policemen whose racial biases (whether explicit or implicit) run deep and are validated by a system that has normalized the over-policing, over-charging, and over-incarceration of people of color. In this case, Mr. Smith was subjected to the exact treatment that would be unquestionably unacceptable if it happened to your son or someone similarly situated. It must not be tolerated here merely because Mr. Smith is an indigent African American man.
FACTS AND STATEMENT OF THE CASE


Mr. Smith is charged by complaint with violation of Health and Safety Code section 11351 (possession of a controlled substance for sale). The charges are based on evidence derived from an unreasonable search and seizure of Mr. Smith that occurred on March 18, 2015. Mr. Smith moves to suppress evidence derived from this search and seizure because it was obtained in violation of his expectation of privacy and right to be free from unreasonable searches and seizures.

There are no facts before this court as no hearing has yet been held. According to the police report authored by Richmond Police Department Officer Hill,
 Hill was patrolling in Central Richmond with his partners Officers Evans and Riley on March 18, 2015. Central Richmond suffers from a high level of gang violence and violent crimes such as shootings. The officers, all white, were patrolling in plain clothes in an unmarked vehicle. They saw Mr. Smith walking with two individuals, Joe Jones and Rick Richards, all of whom are African American. All three were wearing large black hooded sweatshirts and blue jeans. Jones and Richards were known to the officers as purported gang members. Hill had only seen Jones and Richards in North Richmond previously, so he thought it was suspicious that they were in Central. As the officers approached, Mr. Smith looked over his shoulder, which Hill believed was an effort to track the movement of the unmarked vehicle. Mr. Smith then began walking quickly and emerged in front of the group. Due to the increase in Mr. Smith’s pace, his large baggy clothing, and the high crime area, Hill suspected Mr. Smith was in commission of a crime.

Hill pulled up to Mr. Smith and ordered him and his companions to stop. All three complied. Hill next performed a pat search on Mr. Smith, finding nothing. Hill decided to search Mr. Smith for identification. Mr. Smith kept moving his arms during the search, allegedly causing Hill to fear that Mr. Smith had a weapon he hadn’t previously located or was attempting to destroy evidence of a crime. Hill decided to handcuff Mr. Smith. He pulled Mr. Smith’s hands behind his back. As Hill reached for his handcuffs, Mr. Smith pulled his hands away from Hill. Seeing this, Hill’s partner Evans immediately tackled Mr. Smith to the ground where he was placed in handcuffs and arrested. Hill searched Mr. Smith thoroughly, locating a small baggie with three tablets of suspected Ecstasy in his jeans pocket.
DISCUSSION

The Fourth Amendment of the Constitution prohibits the government from subjecting citizens to unreasonable searches and seizures.  (See U.S. Const., Amends. IV, XIV.) A citizen may challenge a government search or seizure that violates his reasonable expectations of privacy in the area searched or the item seized.  (Minnesota v. Olson (1990) 495 U.S. 91, 95; Rakas v. Illinois (1978) 439 U.S. 128.) The evidence obtained by unreasonable search or seizure is subject to suppression.  (Mapp v. Ohio (1961) 367 U.S. 643.)  

A search or seizure made without a valid warrant is presumed unreasonable and any resulting evidence should be suppressed unless the prosecution demonstrates sufficient justification.  (Badillo v. Superior Court (1956) 46 Cal.2d 269.)  The prosecution must plead its justification for the warrantless search and seizure, before the hearing of a challenge, based on facts it expects to adduce at the hearing.  (People v. Williams (1999) 20 Cal. 4th 119.)  If the prosecution will rely upon information from dispatch or other secondary sources to justify the detention or search, the information must be presented at the hearing on this matter.  (People v. Harvey (1958) 156 Cal.App.2d 516; People v. Madden (1970) 2 Cal.3d 1017; People v. Collins (1997) 59 Cal.App.4th 988.)
I. DETENTIONS BASED ON RACE ARE UNLAWFUL UNDER CALIFORNIA STATE LAW AND UNREASONABLE UNDER THE 4TH AMENDMENT TO THE UNITED STATES CONSTITUTION.

A. California Law Prohibits Racial Profiling.

Racial profiling is defined as “the consideration of, or reliance on, to any degree, actual or perceived race, color, ethnicity, national origin . . . in deciding which persons to subject to a stop or in deciding upon the scope and substance of law enforcement activities following a stop . . . [including] traffic or pedestrian stops, or actions during a stop, such as asking questions, frisks, consensual and nonconsensual searches of a person or any property, seizing any property, removing vehicle occupants during a traffic stop, issuing a citation, and making an arrest.” (Penal Code §13519.4(e).) It “is a practice that presents a great danger to the fundamental principles of our Constitution and a democratic society. It is abhorrent and it cannot be tolerated.” (Penal Code §13519.4(d)(2).) When law enforcement officers engage in racial profiling, it alienates the public and causes law enforcement to lose credibility and trust among the people of California. (Penal Code §13519.4(d)(3).) Persons subjected to racial profiling during stops, searches, interrogations, and seizures of their property are victims of discriminatory practices. (Penal Code §13519.4(d)(4).) Therefore, law enforcement officers are prohibited by Penal Code §13519.4(f) from engaging in racial profiling.
In People v. Durazo (2004) 124 Cal.App.4th 728, 735, the court confirmed that reliance on race, without more, to conduct a stop constitutes impermissible racial profiling in violation of Penal Code §13519.4. This is the case even if an initial call of a crime specified the race of the suspect, in absence of temporal and physical proximity to the scene of the crime. (Id. at 736-737; contrast People v. Lomax (2010) 49 Cal.4th 530, 565 and Penal Code §13519.4(e) [officers may rely on racial characteristics listed in a specific subject description].) Because the only fact the officers in Durazo relied upon in stopping Durazo was race, and there was not independent reasonable suspicion to believe that Durazo was involved in any crime, the evidence was ordered suppressed. (Id. at 738.)
B. Race-Based Detentions Are Unreasonable Under the 4th Amendment to the United States Constitution.

The ultimate touchstone of the Fourth Amendment is reasonableness. (Riley v. California (2014) 573 U.S. __, 134 S.Ct. 2473, 2482; People v. Jimenez (2015) 242 Cal.App.4th 1337.) Reasonableness is “measured in objective terms by examining the totality of the circumstances.” (Ohio v. Robinette (1996) 519 U.S. 33, 39.) The “reasonableness of any search must be reflective of a balance between the particular intrusion on a person’s Fourth Amendment interests and the promotion of legitimate governmental interests.” (In re JD (2014) 225 Cal.App.4th 709, 716 [emphasis in original] [citing Vernonia School District 47J v. Acton (1995) 515 U.S. 646, 652-653].)
When an officer engages in racial profiling, in violation of Penal Code §13519.4(f), no legitimate governmental interest is present. Therefore, any intrusion on a person’s Fourth Amendment interests is unreasonable. 
C. Whren v. United States is Inapplicable to the Present Case.

In Whren v. United States (1996) 517 U.S. 806, the Supreme Court announced the general rule that when an officer has reasonable suspicion to believe a crime is being committed, he may conduct a stop even if he has some ulterior motive for so doing. Therefore, the Court held, “subjective intentions play no role in ordinary, probable-cause Fourth Amendment analysis.” (Id. at 813.) However, the Court was careful to note that in some cases a search or seizure may be unreasonable under the Fourth Amendment even if probable cause initially existed. (Id. at 817.) Thus, the existence of probable cause will not prevent reasonableness balancing as set forth in Part IB, supra, if the search or seizure is “conducted in an extraordinary manner, unusually harmful to an individual’s privacy. . .” (Id. at 818.) The Court expressly limited its holding to “run-of-the-mine” cases. (Id.)
Here, the officer’s actions in seizing and searching Mr. Smith based on race is extraordinary and unusually harmful. As the California legislature has noted, racial profiling presents a great danger to our Constitution and democratic society; it is abhorrent and cannot be tolerated; it causes law enforcement to lose credibility and trust; and it makes Mr. Smith and others similarly situated into victims of discriminatory practices. (Penal Code §§13519.4(d)(2), (d)(3), (d)(4).) It is hard to imagine a practice that would be more extraordinary and harmful.
Regardless, in this case Whren provides little guidance. In Whren, there was no dispute that officers observed and had reasonable suspicion to believe that a violation of the law had occurred, even if that was not the true reason the officers wanted to pull the suspects over. Here, Mr. Smith does not concede that any such violation took place. Instead, this case is squarely within the purview of Durazo, supra, because here the officer contacted Mr. Smith because of his race and has no independent reasonable suspicion that Mr. Smith was engaged in any violation of the law. 
Furthermore, when Whren was decided in 1996, the Supreme Court did not have the benefit of the social science research demonstrating that implicit bias is a much bigger factor in police interactions with the community than originally realized, which bias motivated the amendment of this state’s racial profiling statutes to call for stringent prohibitions of racially motivated policing and data collection to keep police accountable. (See Part III, infra.) If the Supreme Court had the benefit of this knowledge, as well as the now public understanding that racial profiling in policing is a pernicious and pervasive problem (especially in the wake of racially motivated shootings brought to the forefront of the national consciousness by the Black Lives Matter movement), it is likely the Whren case would have been differently decided. The defense respectfully requests this court not rely on outdated and inapplicable law, but instead inquire into the reasonableness of the detention of Mr. Smith, a statutorily designated victim of discriminatory practices by the Richmond Police Department. (Penal Code §13519.4(d)(4).)
II. DETENTIONS BASED ON RACE VIOLATE EQUAL PROTECTION UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION.
A. Race-Based Detentions Violate Equal Protection.
When officers detain persons on the basis of race, their intentionally discriminatory application of laws violates the equal protection clause of the Fourteenth Amendment. (Whren v. U.S., supra, 517 U.S. at 813.) In order to demonstrate a violation of the Equal Protection Clause, a defendant bears the burden to prove that the officer purposefully discriminated against him. (McCleskey v. Kemp (1987) 481 U.S. 279, 292.) A discriminatory purpose may “be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another. It is also not infrequently true that the discriminatory impact . . . may for all practical purposes demonstrate unconstitutionality because in various circumstances the discrimination is very difficult to explain on nonracial grounds.” (Washington v. Davis (1976) 426 U.S. 229, 242.) Both direct evidence and statistics may be offered in support of this showing. (McClesky, supra, 481 U.S. at 293.) 
At the hearing, the defense expects to adduce facts specific to this case and statistics as set forth in Part III, infra, in support of Mr. Smith’s equal protection claim. Once Mr. Smith has proved his claim, the burden shifts to the prosecution to demonstrate a race-neutral explanation or a compelling government interest. (United States v. Avery (6th Cir. 1997) 137 F.3d 343, 356.)
B. Violations of Equal Protection Require Suppression of the Evidence
If this court finds that Mr. Smith’s equal protection rights have been violated, Mr. Smith moves the court to apply the exclusionary rule. Though the Supreme Court has yet to decide whether suppression is an appropriate remedy for a violation of the Equal Protection Clause, “exclusion would seem to be the proper remedy as it is highly doubtful that civil remedies would adequately deter police agencies from engaging in this unconstitutional and blatantly reprehensible behavior.” (United States v. Benitez (S.D. Iowa 2009) 613 F.Supp.2d 1099, 1101, fn.3 and surrounding text.) At least one state’s court has concluded that the application of the exclusionary rule to evidence obtained in violation of equal protection is appropriate because it is consistent with the policy underlying the exclusionary rule, namely deterring unconstitutional police conduct. (Commonwealth v. Lora (Mass. 2008) 451 Mass.425, 439.) Mr. Smith respectfully requests that this court follow these persuasive authorities and apply the exclusionary rule to the equal protection violation in this case.
III. RACIALLY MOTIVATED DETENTIONS ARE UNLAWFUL EVEN IF THE POLICE OFFICERS ARE IMPLICITLY RATHER THAN EXPLICITLY BIASED
Assembly Bill 953 created Government Code §12525.5, which requires police departments to collect extensive data regarding all its stops and the race of the persons stopped, and extensively revised Penal Code §13519.4, which defines and prohibits racial profiling (effective January 1, 2016). The legislature intended for the revisions to the Government and Penal Codes to “promote equal protection and prevent unreasonable searches and seizures.” (Senate Committee on Public Safety, July 6, 2015, available online at https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201520160AB953 [last visited March 30, 2016].) The authors of the bill noted:

Although racial profiling is prohibited, studies show that racial profiling by law enforcement does occur. For example, according to a report by the Oakland Police Department, African-Americans, who compose 28 percent of Oakland’s population, accounted for 62 percent of police stops from last April to November. The figures also showed that stops of African-Americans were more likely to result in felony arrests. And, while African-Americans were more likely to be searched after being stopped, police were no more likely to find contraband from searching African-Americans than members of other racial groups.
(Senate Rules Committee, Office of the Senate Floor Analyses, July 7, 2015, available online at http://leginfo.ca.gov/pub/15-16/bill/asm/ab_0951-1000/ab_953_cfa_20150830_194339_sen_floor.html at p. 5 [last visited March 30, 2016]). 

In Contra Costa, statistics from the last five years
 indicate that similar disparities exist. Though African-Americans comprise only 9.6% of the population, they account for 26% of the criminal charges brought in this county, and make up 30% of adult probationers and 41% of juvenile probationers. (Census Estimate, 2013; Contra Costa Superior Court, Criminal Cases fiscal year 2010/2011 – 2013/2014; Contra Costa Probation Department adult and juvenile probationers as of July 2015).
These statistics indicate that race factors into law enforcement decision making at every level of interaction with the public. This is the case even though officers may not consciously consider race when making decisions. It is now well-demonstrated that implicit biases, or attitudes and stereotypes that operate below our conscious awareness, influence our behavior towards other people. (Jack Glaser, Suspect Race 191 (Oxford University Press 2015).) One study showed that the parts of peoples’ brains that activate when our brain focuses on fear, threat, and anxiety (amygdalae) also activate significantly more amongst white people when they see pictures of African-American male faces as opposed to white male faces. (Elizabeth A. Phelps, et al., Performance on Indirect Measures of Race Evaluation Predicts Amygdala Activity, 12 Journal of Cognitive Neuroscience 1-10 (2000).) Studies show that 70-87% of Caucasians in the United States have biases against African-Americans. (Kimberly Papillon, Implicit Bias Primer, Equal Justice Society, http://equaljusticesociety.org/law/implicitbias/primer/.) 

Other experiments show that police officers hold stereotypes that lead them to automatically associate African-Americans with crime. (Jennifer L. Eberhardt, et al., Seeing Black: Race, Crime, and Visual Processing, 87 Journal of Personality and Social Psychology 876 (2004).) This study closely examined the association of blacks with crime and the influence of this association on visual processing. (Id.)  When officers were given no information other than a face and were directed to make judgements on criminality, race played a crucial role in how those judgements were made—black faces looked more criminal to police officers, and the more physically black the person looked the more criminal. (Id. at 14.) 


Normal stereotyping, although largely unintentional, can be particularly destructive when these stereotypes are held by those in positions of power. Social psychologist Jack Glaser argues that the research on implicit bias and associations of minorities with crime, along with evidence of disparate treatment of minority suspects by law enforcement, provide reason to believe that stereotyping causes police to treat minorities with greater suspicion. (Jack Glaser, Suspect Race 43 (Oxford University Press 2015).) There is little doubt that these implicit associations about race and crime influence police officers’ decisions about who to stop and search. (Id. at 192.) 
CONCLUSION
Given what the current research and statistics show about how officers’ biases, whether implicit or explicit, affects their decision-making in who to stop, search, and arrest, this court can no longer ignore the fact that these biases are violating the constitutional rights of people of color in Contra Costa County. The legislature has responded appropriately. The time has come for courts to closely examine the effect of race on policing decisions, and to apply the exclusionary rule to deter racial profiling until education and training can eliminate the pernicious effects of explicit and implicit biases.

Dated:  March 31, 2016





Respectfully submitted,






_____________________






Attorney Name





Attorney for Mr. Smith
� The defense does not concede that any of the facts as set forth in Hill’s report are true.


� The defense has also served the Richmond Police Department with a Public Records Act request for the data it keeps in compliance with Government Code §12525.5, which it expects to adduce at the hearing.
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