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Creative Litigation:
Defending the Run-of-the-Mill Case

Tim Curry, National Juvenile Defender Center

What are the cases that are the hardest to
defend?

S posacoes’ is o difense. ™

Common Drug Case Scenarios
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Discovery

(a) Discovery:
(1) Request for Discovery

(2) Application for Discovery Order

Discovery

(a) Discovery:
(2) Court may refuse discovery if gra

Discovery

Disclosure by the Prosecution:

by the
exercise of due diligence may become known

Any reports, statements, or opinions of experts
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Warren v. State, 187 So.3d 616 (MS 2016) .

You MUST Ask for It!

requests [adult rule] Rule
9.04(A)

* Don’t let the state misuse this case. *

Discovery

Standard Drug Reports

Discovery .

Requests Related to Drug Lab

LARDEATORY




Discovery

Quality Assurance Documentation

State v. Blenden, 748 So.2d 77 (MS 1999)

Discovery

Lab Accreditation?

Gulf Coast Regional Laboratory -
MS Department of Public Safety

Discovery
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Discipline: Seized Drugs

Companent Farameter or

i Tt Test Method Trems Tested Ky Rigutamnt o

Technology
Macroscopic an
Ex

Qualstative Determination Flexible Scope’ Solid, Liquid, Botanical

Quantitative Messurement

(Etha, A Tasieology SOP {DOC 776) Liguid

Werght Measurcmnen Divug SOP (DOC 774) Solid, Botsmical

Vlume Mex ' Diug SOP (DOC 774) Liguss
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Discovery

Validation Studies

Discovery

Discovery

Expert Notice

Bullcoming v. New Mexico, 131 S.Ct. 2705 (2011)




Discovery

Reports of Examinations and Test

Discovery

Informant Cases:

with a participant in the crime  an eye
witness to the offense

Middlebrook v. State,555 So.2d 1009, 1010 (Miss.1990)

Discovery

Known Informant Cases:
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Discovery

Constructive Possession:
. Car

Discovery

Observation Posts:

Discovery

Undercover Buy-Bust:
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Discovery

Search Warrant Cases:

Discovery

Drug Sniffing Case:

Florida v. Harris, 568 U.S. 237 (2013)

Police Forms/Procedures

Police Reports




Police Forms/Procedures

Local Police Department General Orders

Digging in to Defenses

Drug Cases

Entrapment

« It's an affirmative defense and must be proved by the defendant.

« If the state’s action merely gave the defendant the opportunity
to commit what he or she was already predisposed to do, there’s
no entrapment.

* Requires that defense show:

1. evidence of government inducement to commit the criminal
act and

2. alack of predisposition to engage in the criminal act prior
to contact with government agents.

Walls v. State 672 So.2d 1227 (MS 1996)
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Fabrication / Plant by Police

* This is tough - document, document, document
» Identify realistic motives fabricate or exaggerate

5

Fabrication by Informant

« Identify realistic motives fabricate or exaggerate
+ Money
* Influence
+ Competition
* Attention
+ Demonstrate facts that make this possible
« Time as informant
« Total money in all cases
« Relationship to client

Misidentification

« Drop and run case
*» Observed exchanges
* Undercover operations
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No Corroboration

Officer-Involved Buy Cases:
+ No second officer saw interaction

between UC and youth
No pre-recorded money

No evidence of other buyers
No recording of incident

No fingerprint evidence

Evidence that packaging is common/universal

Arrest team stopped wrong person / many people

Not Mine!

State must prove:

« Actual possession or intent
to sell

= Constructive possession or
transfer

« Aiding and abetting

substance

Indicia it wasn’t client’s
drugs or intent:
Not on client
v Found in high-drug area
Not client’s bag, coat, car,
etc.
Didn’t engage in sales talk
or action (mere presence)

Failure to Meet All the Elements of the Crime

MS ST § 41-29-139 - Prohibited Acts and Penalties (Controlled Substances)
« Transfer and Possession with Intent to Transfer requires

+ Knowingly or intentionally

+ Sell, barter, transfer, manufacture, distribute, dispense, or possess with intent to do

those

« It must be a controlled substance

+ Simple Possession

+ Knowingly or intentionally possess;

« Acontrolled substance

9/11/2019
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No Controlled Substance

Block the evidence YOU KEEP USING THAT WORD.

+ Chain of custody
+ Discovery violations
+ Failure of chemist to testify

Cast doubt on the testing procedures

Had a prescription (§ 41-29-137)
Burden of Exception is on defense (§ 41-29-148)

Suppression & Evidence

Blocking

Drugs and other Tangible Objects

Continuance for a Discovery Violation

Ramos v. State, 710 So.2d 380 (1998)

“fact that the prosecution fails to unearth certain evidence until
the last minute does not eviscerate the prejudice to a defendant
caught unaware.”

9/11/2019
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Other Sanctions for Discovery Violations

State v. Blenden, 748 So.2d 77 (1999)

Tl

Common Ground for Suppression

Fourth Amendment

Minnesota v. Dickerson, 508 US 366
(1993)

Wong Sun v. US,
371 US 471 (1963)

Common Challenges to Warrants

US v. Leon
ARCH.
\A?ERFIANT

Leon

Maryland v. Garrison, dictum

Franks v.
Delaware

us
V. Karo, dictum

Leon
Garrison

13



9/11/2019

Suppression in Dog Cases

Sniffs of luggage, vehicles are not searches for
Fourth Amendment purpose

Drugs as Fruit of Coerced Statement

Due Process violations will

Evidentiary and Procedural Challenges

Drug Analysis Report

Melendez-Diaz v.
Mass., 129 S.Ct. 2527 (2009)

Bullcoming v. New Mexico, 131 S.Ct. 2705 (2011)
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Evidentiary and Procedural Challenges

Stipulations
waiving your client’s right to
confrontation
Use with caution!

Assert right to confrontation
early and often

Evidentiary and Procedural Challenges

Drug Analysis Report

(;E_OCN“E: *

-

Evidentiary and Procedural Challenges

Chain of Custody

9/11/2019
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Evidentiary and Procedural Challenges

Field Test

Evidentiary and Procedural Challenges

Fingerprint Evidence

Evidentiary and Procedural Challenges

Anonymous and Informant Tips
At Trial:
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Evidentiary and Procedural Challenges

Anonymous Tips
At Suppression:

Florida v. J.L., 529 US 266 (2000)

Evidentiary and Procedural Challenges

Informant Tips
At Suppression:

Breckenridge v. State, 472 So.2d 373
(MS 1985)

Drug Experts

What kinds of Experts does the Government Use?:
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Drug Experts

Expert Discovery?

Interview the Government’s Expert!

Drug Experts

Challenging Admissibility of Expert

Drug Experts

Mississippi Rule of Evidence, 702

or other specialized knowledge
will

in the form of an opinion

based upon sufficient facts or data

product of reliable principles and
methods

witness has applied the principles and methods
reliably

9/11/2019
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Drug Experts

Challenging Admissibility of Expert

Ramos v. State, 710 So.2d 380 (1998) .

Police Testifying as “Experts” Must Be
Qualified As Such if Offering an Opinion.

Crossing the Chemist

Challenging Lab Reliability

19
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Crossing the Chemist

Challenging Chemist’s Reliability

Defense Use of State Expert

Elicit Helpful Defense Facts from Expert:

Disposition

In Drug Cases
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Disposition Planning

Contextualize the Offense
» Causal Exchange
» Addiction = Public Health Problem
* Already in treatment
» Cost-effectiveness of sanction?
* 1t offense?

Provide Alternative Plan

Drug Treatment

« Is drug treatment in lieu of formal adjudication an
option (probation without judgment)?

« Explore underlying causes of drug use - is client
amenable to mental health treatment, grief counseling,
etc.?

« Develop a DEFENSE list of community resources on a
continuum of out-patient to in-patient

« Will in-patient treatment stave off secure detention?

= Can you secure an option that you can work with outside
of the court-system?

Forensic Exercise ==

9/11/2019

21



