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SUPREME COURT OF MISSISSIPPI

POST OFFICE BOX 117

JACKSON, MISSISSIPPI 39205-0117
TELEPHONE (601) 359-2139
Email: jwaller@mssc.state.ms.us

WILLIAM L. WALLER, JR.
PRESIDING JUSTICE December 2, 2005

The Honorable Amy Tuck
Distinguished Members of the Senate
The Honorable Billy McCoy
Distinguished Members of the House
New Capitol

Jackson, Mississippi 39201

Mesdames and Messieurs:

The Mississippi Public Defender Task Force has diligently and
thoughtfully considered the legislative mandate which included: (1) needs-study
for indigent counsel; (2) types and costs of other states’ public defender systems;
and (3) the relationship between the circuit bench and the appointment of pubic
defenders. Please accept this letter as the report of the Task Force to the 2006
Mississippi Legislature. We trust that it is responsive to your concerns.

PASSAGE OF SENATE BILL 2960

Legislation recommended by the Public Defender Task Force to create the
Office of Indigent Appeals was signed by Governor Haley Barbour on March 21,
2005. Senate Bill 2960, sponsored by Senator Charlie Ross, received
overwhelming approval by the House and Senate. A copy of the bill is attached.

In this bill, funding for the Office of Capital Defense Counsel and the
Office of Capital Post-Conviction Counsel will change from general fund
appropriations to special funds generated from increases in assessments on
criminal fines. In addition, the Office of Indigent Appeals was created and funded
through the same mechanism. The net effect of this change will free up about two
million dollars presently appropriated from the general fund and provide a much
improved public defender system.
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The new office will represent indigent persons in the appeal of non-capital
felony convictions. The office parallels the Criminal Division of the Attorney
General’s office, and will be similarly staffed. The Director will be appointed by
the Governor, and employees of the office will be appointed by the director. The
director will serve for four years, and the employees will serve at his or her will
and pleasure. In the case of conflict or excessive workload, representation will
be provided by attorneys selected and employed by the office on a contract basis.

The devastation caused by hurricane Katrina has delayed the appointment
of the director. The appointment is anticipated to be made in the coming weeks.

RECOMMENDATION

The Task Force offers no legislative proposal to the Mississippi
Legislature for the forthcoming session. The next year will be devoted to: 1) the
establishment and initial operation of the new Office of Indigent Appeals; and 2)
evaluation of the new funding approach for the Office of Capital Defense Council
and the Office of Capital Post-Conviction Relief Council.

CONCLUSION

On behalf of all members of the Task Force, we appreciate the
opportunity to serve with the hope that our legal system will be improved.

Sincerely,

omid&,».

William L. Waller, Jr., Chairman
Mississippi Public Defender Task Force

cc: Governor Haley Barbour

WLW/mm

Enclosure




Statutory Creation




MISSISSIPPI PUBLIC DEFENDER TASK FORCE
Miss. Code Ann. § 25-32-71

There is created the Missiésippi Public Defender Task Force which shall be composed
of eleven (11) members as follows:

. The President of the Mississippi Public Defender Association, or his designee;
. The President of the Mississippi Prosecutors Association, or his designee;

. A representative of the Administrative Office of Courts;

. A representative of the Mississippi Supreme Court;

. A representative of the Conference of Circuit Judges;

. A representative of the Mississippi Attorney General’s Office;

. A representative of the Mississippi Association of Supervisors;

. The Chairman of the Senate Judiciary Committee, or his designee;

. The Chairman of the Senate Appropriations Committee, or his designee;

. The Chairman of the House Judiciary En Banc Committee, or his designee;
. The Chairman of the House Appropriations Committee, or his designee.

The Task Force was charged to make a needs-study of the circuit court districts for
state-funded indigent defense counsel, examine existing public defender systems, and
provide this report to the Legislature by December 2, 2005. The Task Force also looked at
the types of approaches taken by other states, and studied the relationship between the circuit
bench and the appointment of public defenders.
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Mississippi Public Defender Task Force

Chairman

Presiding Justice William L. Waller, Jr.
Mississippi Supreme Court

P.O.Box 117

Jackson, MS 39205

Phone: (601) 359-2139

Fax: (601)359-2443

Vice-Chairman

Judge William Chapman, III
Conference of Circuit Judges
P.O. Box 1626

Canton, MS 39046

Phone: (601) 855-5555

Fax: (601) 855-5704

Senator Carl “Jack” Gordon, Jr.
Chairman Senate Appropriations Committee
P.O. Box 1018 (Capitol)
Jackson, MS 39215-1018

Phone: (601) 359-3250

Fax: (601) 359-5110

Phone: (662) 447-3117

Senator Charlie Ross
Senate Judiciary Committee

P.0.Box 1018 (Capitol)
Jackson, MS 39215
P.O. Box 651 (Office)

Jackson, MS 39205
Phone: (601) 968-5500 (office)
(601) 992-4716 (home)
Fax: (601)968-5519 (office)
(601) 359-3935 (Capitol)

Representative Edward Blackmon, Jr.
House Judiciary En Banc Committee

P.O. Box 1018 (Capitol)
Jackson, MS 39215-1018
P. O. Drawer 105 (Office)

Canton, MS 39046
Phone: (601) 859-1567 (office)
(601) 859-4202 (home)
Fax: (601) 859-2311 (office)
(601) 359-3879 (Capitol)

Representative Johnny W. Stringer
Chairman House Appropriations Committee

P. O. Box 1018 (Capitol)
Jackson, MS 39215-1018
167CR 2349 (Home)

Montrose, MS 39338
Phone: (601) 739-3663

(601) 359-3340 (Capitol)
Fax: (601) 359-3164

Membership

André deGruy

MS Public Defender Association
P.O. Box 2901

Jackson, MS 39207

Phone: (601) 576-2316

Fax: (601) 576-2319

Ellis “Bilbo” Mitchell

President, MS Prosecutors Association
P.O.Box 5172

Meridian, MS 39302

Phone: (601) 482-9757

Fax: (601)483-0085

Kevin Lackey

Administrative Office of Courts
P.O.Box 117

Jackson, MS 39205

Phone: (601) 354-7451

Fax: (601)354-7459

Marvin L. “Sonny” White
MS Attorney General

P.O. Box 220

Jackson, MS 39205-0220
Phone: (601) 359-3680
Fax: (601) 359-3796

T.H. “Butch” Scipper

MS Association of Supervisors
230 Chestnut

Marks, MS 38646

Phone: (662) 326-2661

Fax: (662) 326-8004

Staff Support
Margarette Meeks

Project Manager
Administrative Office of Courts
P.O0.Box 117

Jackson, MS 39205

Phone: (601) 354-7446

Fax: (601) 354-7459
mmeeks@mssc.state.ms.us
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MissISSIPPI PUBLIC DEFENDER TASK FORCE
MINUTES
AUGUST 26, 2005
MS BAR CENTER BOARD ROOM
10:00 A.M.

Members Present:
Presiding Justice William L. Waller, Jr., Supreme Court, Chairman

Judge William Chapman, III, Conference of Circuit Judges, Co-Chairman
T.H. “Butch” Scipper, MS Association of Supervisors

Kevin Lackey, Administrative Office of Courts

Senator Carl “Jack” Gordon, Jr., MS Senate Appropriations Committee
Rep. Johnny Stringer, MS House Appropriations Committee

Others Present:

Jack Pool, Central Legal, Supreme Court

Margarette Meeks, Administrative Office of Courts

Jimbo Richardson, for Rep. Edward Blackmon, MS House Judiciary En Banc Committee
Paul Hurst, Governor’s Office

André deGruy, Office of Capital Defense Counsel

Louwlynn Vanzetta Williams, Office of Capital Post Conviction Counsel

Matt Steffey, Mississippi College School of Law

Joel Yelverton, MS Association of Supervisors

Members Absent:
Marvin “Sonny” White, MS Attorney General’s Office

Rep. Edward Blackmon, Jr., MS House Judiciary En Banc Committee
Ellis “Bilbo” Mitchell, MS Prosecutors Association

Senator Charlie Ross, MS Senate Judiciary Committee

Tom Fortner, MS Public Defender Association

Call to Order

The meeting of the Mississippi Public Defender Task Force was called to order at 10:05 a.m.
by Presiding Justice William L. Waller, Jr., Chairman. Judge William Chapman, Vice-
Chairman, gave the opening prayer.

Opening Comments

Presiding Justice Waller provided a chronology of significant indigent defense activities in
Mississippi. In 1999, the Court held in Jackson v. State that capital defendants would be
entitled to representation in post-conviction relief cases. In 2001, the Office of Post-
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Conviction Relief Counsel was created by legislation. Included in this legislation was the
creation of the Office of Capital Defense Counsel, which was incorporated by the Attorney
General’s Office. In 2005, the Legislature created the Office of Indigent Appeals.

OLD BUSINESS
Minutes

Senator Carl Gordon moved that the minutes from the November 19, 2004 meeting be
approved. Mr. Butch Scipper seconded the motion. The minutes were unanimously approved.

NEW BUSINESS
A. Reports

Presiding Justice Waller called on representatives from various offices to present reports.

1. Office of Capital Defense Counsel

Mr. André deGruy announced that he will replace Mr. Tom Fortner, Hinds County Public
Defender, as the representative for the MS Public Defenders Association on this task force.
Mr. deGruy presented a report on the activities of the Office of Capital Defense Counsel. A
fourth attorney, Ms. Allison Steiner, was hired in August. The office is seeking to fill the
investigation position with a forensic social worker. The office is collaborating with Jackson
State University and the University of Southern Mississippi in utilizing student interns during
the summer months. Mr.deGruy explained that his office needs to identify ways to increase
funding for hiring private attorneys on a contractual basis to handle conflict cases.
Approximately $1 million is needed. Mr.deGruy’s office will develop qualifications for the
contractual attorneys. Mr.deGry noted that training is a great concern. The federal
government will provide some assistance by paying the costs for two county public defenders
to attend the death penalty training in November.

Following Mr.deGruy’s report, Presiding Justice Waller opened the floor for questions.
Presiding Justice Waller asked about the amount of money generated from the special
assessment on fines. Mr.deGruy indicated that he did not have the exact amount but
explained that the assessment has generated sufficient funds. Presiding Justice Waller
underscored that the purpose of the Office of Indigent Appeals was to prevent another
situation like Quitman County. There was a brief discussion about the issue of conflict with
attorneys representing multiple defendants.

2. Office of Post Capital Relief Counsel

Ms. Vanzetta Williams presented the report for the Office of Post Capital Relief Counsel on
behalf of Mr. Robert Ryan, Director, who is attending a conference out-of-state. Ms.
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Williams reported that the office represents 40 death row defendants. The office consists of
three attorneys, one paralegal, one investigator, one contractual paralegal and one contractual
fiscal agent. The enabling statute limits the number of staff members. Federal habeas
petitions are handled by local counsel or nationally recognized attorneys. The office is in the
process of filing six petitions. Ms. Williams noted that the office faces challenges with
scheduling because court dockets are full. Because the office operates pursuant to Rule 22,
it is difficult to function when the attorneys are unable to appear before a judge. As to
training, the attorneys have attended training pursuant to Rule 22. The office has 11 potential
Atkins cases.

Following Ms. Williams’ report, Presiding Justice Waller opened the floor for questions and
general discussion.

Presiding Justice Waller noted that the office should adhere to the time-lines pursuant to Rule
22. He indicated that other avenues are available for getting things done.

Mr. deGruy discussed the problem with accused individuals sitting in jail awaiting evaluation
by Whitfield. The wait can be as long as one year because of funding problems at Whitfield.
Mr. deGruy explained that the funding for state forensics burdens everyone because these
individuals cannot be placed in the regular population.

Mr. Scipper inquired about the length of time for transmitting county funds to the State
Treasurer under SB 2960. Mr. Jack Pool stated that there was probably a 90-day interval.

Ms. Williams explained that there is often a 3-month wait for transcripts. Her office has had
to file PCR petitions without the transcript.

3. Office of Indigent Appeals

Mr. Paul Hurst, of the Governor’s Office, gave a brief report on the Office of Indigent
Appeals. There was an overwhelming response to the Executive Director position. A good
applicant pool has been created from approximately 30 résumés. The timetable for filling the
position is early September. Mr. deGruy has volunteered to assist with the organizational

setup of the office.

4. Uniform Criminal Rules Study Committee

Professor Matt Steffey reported on the work of the Uniform Criminal Rule Study Committee.
He began work with the committee as its official reporter in February of this year. The goal
of the committee is to develop a comprehensive set of uniform rules of criminal procedure.
Mr. Steffey briefly discussed the scope of the rules considered to date and his role as
reporter. The anticipated time frame for completion of the proposed rules is two years.
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5. Criminal Code Revision

Mr. Steffey reported on the work of the Criminal Code Revision Committee. The committee,
which began meeting in 1997, has undertaken a monumental task. The goal is to develop a
legislative proposal for revising the criminal code. The anticipated time frame for completion
is a couple of years. This project will provide tremendous benefits to the profession.

B. Proposed Legislation for 2006

Presiding Justice Waller indicated that there were no plans to submit a legislative proposal
for 2006. Since the Legislature passed legislation to create the Office of Indigent Appeals,
the task force should allow the next year for the office to get established and become
operational.

Presiding Justice Waller asked Ms. Williams to submit to the Court a critical needs proposal
for the Office of Post Conviction Relief Counsel.

Rep. Johnny Stringer reported that the Department of Mental Health’s budget was cut by $11
million. The cuts have affected Mental Health’s ability to provide expert evaluations.

Sen. Gordon believes the Office of Indigent Appeals will greatly improve the efficiency of
indigent defense in Mississippi.

Mr. deGruy stated that there is a need for some administrative oversight for the three state
offices and counties providing indigent defense. He suggested that the task force recommend
the creation of a public defender commission. The director of the commission would provide
assistance to judges and counties when they are ready for a public defender system. Mr.
deGruy also proposed that a position be added to the Office of Indigent Appeals to address

indigent juvenile appeals.

Sen. Gordon asked about the number of counties with full-time public defenders. The
counties include Forrest, Hinds, Jackson, and Washington.

There was a brief discussion about the inclusion of public defenders in the state retirement
system. Sen. Gordon stated that the statute could be amended to include public defenders.

Next Meetin

Presiding Justice Waller indicated that there was no need for an additional meeting this year
since no funding request will be submitted to the Legislature.
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Adjournment

There being no further business, the meeting of the MS Public Defender Task Force was
adjourned at 11:15 a.m.

Respectfully submitted by:

Margarette Meeks
Project Manager, Administrative Office of Courts
Recorder, MS Public Defender Task Force

Hon. William L. Waller, Jr., Presiding Justice
Supreme Court of Mississippi
Chairman, MS Public Defender Task Force

Date Approved

* Note: Minutes are signed when approved at the next meeting.




Attachment “B”

Senate Bill 2960




SB2960 (As Sent to Governor) - 2005 Regular Session Page 1 of 10

MISSISSIPPI LEGISLATURE

2005 Regular Session
To: Judiciary, Division A; Appropriations

By: Senator(s) Ross, Dawkins, Harden, Jackson (11th), Williamson

Senate Bill 2960

(As Sent to Governor)

AN ACT TO CREATE THE MISSISSIPPI OFFICE OF INDIGENT APPEALS; TO PROVIDE A
DIRECTOR AND STAFF; TO PROVIDE COMPENSATION; TO PROVIDE THE DUTIES OF THE
OFFICE; TO CREATE THE MISSISSIPPI OFFICE OF INDIGENT APPEALS OFFICE FUND AND
PROVIDE FOR ITS ADMINISTRATION; TO AMEND SECTION 99-18-17, MISSISSIPPI CODE OF
1972, TO REVISE THE SPECIAL FUND KNOWN AS THE CAPITAL DEFENSE COUNSEL
FUND; TO AMEND SECTION 99-39-117, MISSISSIPPI CODE OF 1972, TO REVISE THE
SPECIAL FUND KNOWN AS THE CAPITAL POST-CONVICTION COUNSEL FUND; TO
AMEND SECTION 93-21-117, MISSISSIPPI CODE OF 1972, TO REVISE THE SPECIAL FUND
KNOWN AS THE VICTIMS OF DOMESTIC VIOLENCE FUND; TO AMEND SECTION 99-19-73,
MISSISSIPPI CODE OF 1972, TO PROVIDE ASSESSMENTS FOR THE FUNDS; AND FOR
RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. (1) There is created the Mississippi Office of Indigent Appeals. This office shall
consist of six (6) attorneys, two (2) secretaries/paralegals and one (1) financial assistant. One (1) of the
attorneys shall serve as director of the office. The director shall be appointed by the Governor and shall
serve for a term of four (4) years. The remaining attorneys and other staff shall be appointed by the
director and shall serve at the will and pleasure of the director. The director and all other attorneys in
the office shall either be active members of The Mississippi Bar, or, if a member in good standing of the
bar of another jurisdiction, must apply to and secure admission to The Mississippi Bar within twelve
(12) months of the commencement of the person's employment by the office. The attorneys in the office
shall practice law exclusively for the office and shall not engage in any other practice. The office shall
not engage in any litigation other than that related to the office. The salary for the director shall be
equivalent to the salary of district attorneys and the salary of the other attorneys in the office shall be
equivalent to the salary of assistant district attorney.

(2) The office shall provide representation on appeal for indigent persons convicted of felonies but
not under sentences of death. Representation shall be provided by staff attorneys, or, in the case of
conflict or excessive workload, by attorneys selected, employed and compensated by the office on a
contract basis. All fees charged by contract counsel and expenses incurred by attorneys in the office and
contract counsel must be approved by the court. The office shall provide advice, education and support
to attorneys representing persons under felony charges in the trial courts.

(3) There is created in the State Treasury a special fund to be known as the Indigent Appeals Fund.
The purpose of the fund shall be to provide funding for the Mississippi Office of Indigent Appeals.
Monies from the funds derived from assessments under Section 99-19-73 shall be distributed by the

http://billstatus.ls.state.ms.us/documents/2005/html/ SB/2900-2999/SB2960SG.htm 10/11/2005
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State Treasurer upon warrants issued by the Mississippi Office of Indigent Appeals. The fund shall be a
continuing fund, not subject to fiscal-year limitations, and shall consist of:

(a) Monies appropriated by the Legislature for the purposes of funding the Office of Indigent
Appeals;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section 99-19-73;

(d) Monies received from the federal government;

(e) Donations; and

(f) Monies received from such other sources as may be provided by law.
SECTION 2. Section 99-18-17, Mississippi Code of 1972, is amended as follows:

99-18-17. (1) Ifat any time during the representation of two (2) or more defendants, the director
determines that the interests of those persons are so adverse or hostile they cannot all be represented by
the director or his staff without conflict of interest, or if the director shall determine that the volume or
number of representations shall so require, the director in his sole discretion, notwithstanding any statute
or regulation to the contrary, shall be authorized to employ qualified private counsel. Fees and expenses
approved by order of the court of original jurisdiction, including investigative and expert witness
expenses of such private counsel, shall be paid by funds appropriated to the Capital Defense
Counsel * * * Fund for this purpose * * *,

(2) There is created in the State Treasury a special fund to be known as the Capital Defense Counsel
Fund. The purpose of the fund shall be to provide funding for the Office of Capital Defense Counsel.

Monies from the funds derived from assessments under Section 99-19-73 shall be distributed by the
State Treasurer upon warrants issued by the Mississippi Office of Capital Defense Counsel. The fund

shall be a continuing fund, not subject to fiscal-year limitations, and shall consist of:

(a) Monies appropriated by the Legislature for the purposes of funding the Office of Capital

Defense Counsel;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section 99-19-73;

(d) Monies received from the federal government;

(e) Donations; and

(f) Monies received from such other sources as may be provided by law.

SECTION 3. Section 99-39-117, Mississippi Code of 1972, is amended as follows:

99-39-117. (1) If at any time during the representation of two (2) or more defendants, the director
determines that the interest of those persons are so adverse or hostile that they cannot all be represented

http://billstatus.ls.state.ms.us/documents/2005/html/SB/2900-2999/SB2960SG.htm 10/11/2005
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by the director or his staff without conflict of interest, or if the director shall determine that the volume
or number of representations shall so require, the director, in his sole discretion, not withstanding any
statute or regulation to the contrary, shall be authorized to employ qualified private counsel. Fees and
expenses, approved by order of the appropriate court, including investigative and expert witness
expenses of such private counsel shall be paid from funds appropriated to the * * *Capital Post-
Conviction Counsel Fund for this purpose * * *,

(2) There is created in the State Treasury a special fund to be known as the Capital Post-Conviction
Counsel Fund. The purpose of the fund shall be to provide funding for the Office of Capital Post-
Conviction Counsel. Monies from the funds derived from assessments under Section 99-19-73 shall be
distributed by the State Treasurer upon warrants issued by the Mississippi Office of Capital Post-
Conviction Counsel. The fund shall be a continuing fund, not subject to fiscal-year limitations, and shall

consist of:

(a) Monies appropriated by the Legislature for the purposes of funding the Office of Capital Post-
Conviction Counsel;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section 99-19-73;

(d) Monies received from the federal government;

(e) Donations; and

(f) Monies received from such other sources as may be provided by law.

SECTION 4. Section 93-21-117, Mississippi Code of 1972, is amended as follows:

93-21-117. (1) There is hereby created in the State Treasury a special fund to be known as the

"Victims of Domestic Violence Fund." The fund shall be a continuing fund, not subject to fiscal-year
limitations, and shall consist of:

(a)_Monies appropriated by the Legislature;
(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section 99-19-73;

(d) Monies received from the federal government;

(e) Donations; and

() Monies received from such other sources as may be provided by law.

(2) The circuit clerks of the state shall deposit in the fund on a monthly basis the additional fee
charged and collected for marriage licenses under the provisions of Section 25-7-13, Mississippi Code
of 1972.

(3) * * * All other monies received from every source for the support of the program for victims of

http://billstatus.ls.state.ms.us/documents/2005/htmi/SB/2900-2999/SB2960SG.htm 10/11/2005
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domestic violence, established by Sections 93-21-101 through 93-21-113, shall be deposited in the
"Victims of Domestic Violence Fund." The monies in the fund shall be used by the State Department of
Health solely for funding and administering domestic violence shelters under the provisions of Sections
93-21-101 through 93-21-113, in such amounts as the Legislature may appropriate to the department for
the program for victims of domestic violence established by Sections 93-21-101 through 93-21-113.

Not more than ten percent (10%) of the monies in the "Victims of Domestic Violence Fund" shall be
appropriated to the State Department of Health for the administration of domestic violence shelters.

SECTION 5. Section 99-19-73, Mississippi Code of 1972, is amended as follows:

99-19-73. (1) Traffic violations. In addition to any monetary penalties and any other penalties
imposed by law, there shall be imposed and collected the following state assessment from each person
upon whom a court imposes a fine or other penalty for any violation in Title 63, Mississippi Code of
1972, except offenses relating to the Mississippi Implied Consent Law (Section 63-11-1 et seq.) and
offenses relating to vehicular parking or registration:

FUND AMOUNT
State Court Education Fund........................ $ 1.50
State Prosecutor Education Fund.................... 1.00
Driver Training Penalty Assessment Fund............ 7.00
Law Enforcement Officers Training Fund............. 5.00

Spinal Cord and Head Injury Trust Fund

(for all moving violations)................... 4.00
Emergency Medical Services Operating Fund.......... 10.00
Mississippi Leadership Council on Aging Fund....... 1.00

Law Enforcement Officers and Fire Fighters Death
Benefits Trust Fund..........c.cccceneeee. .50
State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal

assistants to district attorneys.............. 1.00

Crisis Intervention Mental Health Fund............. 10.00
Drug Court Fund.......ccccccovvveiiriieeacnnne 10.00

Capital Defense Counsel Fund....................... 1.89

http://billstatus.1s.state. ms.us/documents/2005/html/SB/2900-2999/SB2960SG.htm 10/11/2005
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Indigent Appeals Fund........c.coovnennnnnn 2.29

Capital Post-Conviction Counsel Fund............... 2.33
Victims of Domestic Violence Fund.................. .49
TOTAL STATE ASSESSMENT......ccccoviiieiiiiniins $ 58.00

(2) Implied Consent Law violations. In addition to any monetary penalties and any other penalties
imposed by law, there shall be imposed and collected the following state assessment from each person
upon whom a court imposes a fine or any other penalty for any violation of the Mississippi Implied
Consent Law (Section 63-11-1 et seq.):

FUND AMOUNT
Crime Victims' Compensation Fund.................. $ 10.00
State Court Education Fund.........ccccevenece. 1.50
State Prosecutor Education Fund.............c..... 1.00
Driver Training Penalty Assessment Fund........... 22.00
Law Enforcement Officers Training Fund............ 11.00
Emergency Medical Services Operating Fund......... 10.00

Mississippi Alcohol Safety Education Program Fund. 5.00
Federal-State Alcohol Program Fund................ 10.00

Mississippi Crime Laboratory

Implied Consent Law Fund..................... 25.00

Spinal Cord and Head Injury Trust Fund............ 25.00
Capital Defense Counsel * * * Fund................ 1.89
Indigent Appeals Fund........ccccoornviininnn. 2.29
Capital Post-Conviction Counsel Fund............. 233
Victims of Domestic Violence Fund................. .49
State General Fund...........ccooovininnennns 35.00

Law Enforcement Officers and Fire Fighters Death

http://billstatus.ls.state.ms.us/documents/2005/html/ SB/2900-2999/SB2960SG.htm 10/11/2005
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Benefits Trust Fund..........ccocoveiniee .50
State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal

assistants to district attorneys............. 1.00

Crisis Intervention Mental Health Fund............ 10.00
Drug Court Fund.........cocooeeiininiinns 10.00

TOTAL STATE ASSESSMENT. ..o $ 184.00

(3) Game and Fish Law violations. In addition to any monetary penalties and any other penalties
imposed by law, there shall be imposed and collected the following state assessment from each person
upon whom a court imposes a fine or other penalty for any violation of the game and fish statutes or
regulations of this state:

FUND AMOUNT
State Court Education Fund........ccccceeiencee. $ 1.50
State Prosecutor Education Fund.................... 1.00
Law Enforcement Officers Training Fund............. 5.00
Hunter Education and Training Program Fund......... 5.00
State General Fund...........ccoeevniennnne 30.00

Law Enforcement Officers and Fire Fighters Death
Benefits Trust Fund........cccocoeeenneene .50
State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal

assistants to district attorneys.............. 1.00

Crisis Intervention Mental Health Fund............. 10.00
Drug Court Fund........coovveenicininninnns 10.00

Capital Defense Counsel Fund...........ccccee.... 1.89
Indigent Appeals Fund...........cccoevinininnnns 2.29

hitp://billstatus.ls.state.ms.us/documents/2005/html/ SB/2900-2999/SB2960SG.htm 10/11/2005
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Capital Post-Conviction Counsel Fund................ 2.33
Victims of Domestic Violence Fund.................... .49
TOTAL STATE ASSESSMENT.....coovooeeeeeenn, $71.00

(4) Litter Law violations. In addition to any monetary penalties and any other penalties imposed by
law, there shall be imposed and collected the following state assessment from each person upon whom a
court imposes a fine or other penalty for any violation of Section 97-15-29 or 97-15-30:

FUND AMOUNT
Statewide Litter Prevention Fund................... $25.00

State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal
assistants to district attorneys.............. 1.00

Crisis Intervention Mental Health Fund............. 10.00

Drug Court Fund...........ccoouverevrvenennnen. 10.00

Capital Defense Counsel Fund........................ 1.89
Indigent Appeals Fund............................... 2.29

Capital Post-Conviction Counsel Fund................ 2.33

(5) Other misdemeanors. In addition to any monetary penalties and any other penalties imposed by
law, there shall be imposed and collected the following state assessment from each person upon whom a
court imposes a fine or other penalty for any misdemeanor violation not specified in subsection (1), (2)
or (3) of this section, except offenses relating to vehicular parking or registration:

FUND AMOUNT
Crime Victims' Compensation Fund................... $10.00
State Court Education Fund......................... 1.50
State Prosecutor Education Fund.................... 1.00
Law Enforcement Officers Training Fund............. 5.00
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Capital Defense Counsel * * * Fund................. 1.89
Indigent Appeals Fund..........c...ccceoenene 2.29
Capital Post-Conviction Counsel Fund............... 2.33
Victims of Domestic Violence Fund.................. .49
State General Fund.........c.ccccovvvvninnen. 30.00

State Crime Stoppers Fund...........ccceeeeeee 1.50

Law Enforcement Officers and Fire Fighters Death
Benefits Trust Fund...........c.c.cc..cc.... .50
State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal

assistants to district attorneys.............. 1.00

Crisis Intervention Mental Health Fund............. 10.00
Drug Court Fund.........ccocevervieiicnncnnnnn. 8.00

Judicial Performance Fund............c.cooeue. 2.00

TOTAL STATE ASSESSMENT.......cccccoeninniniinnne $ 77.50

(6) Other felonies. In addition to any monetary penalties and any other penalties imposed by law,
there shall be imposed and collected the following state assessment from each person upon whom a
court imposes a fine or other penalty for any felony violation not specified in subsection (1), (2) or (3) of
this section:

FUND AMOUNT
Crime Victims' Compensation Fund................... $ 10.00
State Court Education Fund......................... 1.50
State Prosecutor Education Fund.................... 1.00
Law Enforcement Officers Training Fund............. 5.00
Capital Defense Counsel * * * Fund................. 1.89
Indigent Appeals Fund............cccevnennne 2.29

http://billstatus.ls.state.ms.us/documents/2005/html/SB/2900-2999/SB2960SG.htm 10/11/2005




SB2960 (As Sent to Governor) - 2005 Regular Session Page 9 of 10

Capital Post-Conviction Counsel Fund............... 2.33
Victims of Domestic Violence Fund.................. 49
State General Fund..........cccccoeveevnenneene 60.00
Criminal Justice Fund...........cccccoceieii. 50.00

Law Enforcement Officers and Fire Fighters Death
Benefits Trust Fund...........ccevenenee. .50
State Prosecutor Compensation Fund for the purpose

of providing additional compensation for legal

assistants to district attorneys.............. 1.00

Crisis Intervention Mental Health Fund............. 10.00
Drug Court Fund...........cccovveervcvinnnnnne. 10.00

TOTAL STATE ASSESSMENT........cccoevierecnennen. $156.00

(7) If a fine or other penalty imposed is suspended, in whole or in part, such suspension shall not
affect the state assessment under this section. No state assessment imposed under the provisions of this
section may be suspended or reduced by the court.

(8) After a determination by the court of the amount due, it shall be the duty of the clerk of the court
to promptly collect all state assessments imposed under the provisions of this section. The state
assessments imposed under the provisions of this section may not be paid by personal check. It shall be
the duty of the chancery clerk of each county to deposit all such state assessments collected in the
circuit, county and justice courts in such county on a monthly basis with the State Treasurer pursuant to
appropriate procedures established by the State Auditor. The chancery clerk shall make a monthly
lump-sum deposit of the total state assessments collected in the circuit, county and justice courts in such
county under this section, and shall report to the Department of Finance and Administration the total
number of violations under each subsection for which state assessments were collected in the circuit,
county and justice courts in such county during such month. It shall be the duty of the municipal clerk
of each municipality to deposit all such state assessments collected in the municipal court in such
municipality on a monthly basis with the State Treasurer pursuant to appropriate procedures established
by the State Auditor. The municipal clerk shall make a monthly lump-sum deposit of the total state
assessments collected in the municipal court in such municipality under this section, and shall report to
the Department of Finance and Administration the total number of violations under each subsection for
which state assessments were collected in the municipal court in such municipality during such month.

(9) It shall be the duty of the Department of Finance and Administration to deposit on a monthly
basis all such state assessments into the proper special fund in the State Treasury. The monthly deposit
shall be based upon the number of violations reported under each subsection and the pro rata amount of
such assessment due to the appropriate special fund. The Department of Finance and Administration
shall issue regulations providing for the proper allocation of these special funds.
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(10) The State Auditor shall establish by regulation procedures for refunds of state assessments,
including refunds associated with assessments imposed before July 1, 1990, and refunds after appeals in
which the defendant's conviction is reversed. The Auditor shall provide in such regulations for
certification of eligibility for refunds and may require the defendant seeking a refund to submit a
verified copy of a court order or abstract by which such defendant is entitled to a refund. All refunds of
state assessments shall be made in accordance with the procedures established by the Auditor.

SECTION 6. This act shall take effect and be in force from and after July 1, 2005.
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STATEWIDE INDIGENT DEFENSE SYSTEMS: 2004

In the decades since the opinion in Gideon v. Wainwright was issued, states have
adopted varying approaches to fulfill the U.S. Supreme Court’s mandate to provide
counsel at government expense to indigent persons in criminal (and various other)
proceedings. In some states, the responsibility for indigent defense services is entirely a
state responsibility: both funding and oversight operate at a state level. In other states,
indigent defense services remain primarily a county responsibility. In still other states,
indigent defense is a shared responsibility between state and local governments.'

Despite these variations, there is a clear trend among states to develop some sort
of statewide oversight. In many states, both those with a statewide public defender
program and those without, such oversight is provided exclusively through a state
commission or oversight board. The oversight board is typically charged with setting
policy for indigent defense services and advocating for state resources. In several states
the commission provides some statewide oversight, but lacks full authority over indigent
defense services. In other states, the oversight is provided exclusively by the chief public
defender, and there is no commission.

The accompanying table, Statewide Indigent Defense Systems: 2005, sets out the
statewide delivery systems, where they exist, used among the states and the District of
Columbia. For the majority of states, the table describes the type of system used to
oversee provision of all indigent defense services, including trial and appellate cases.
However, for a few states, there are more specialized programs listed, such as statewide
appellate or capital post-conviction defender programs.

For each program listed, the table indicates:

. whether it is a statewide public defender system. The table further
indicates whether a public defender program handles all criminal cases at
the trial level, or handles some other type of cases, such as selected cases
at the trial level, direct appeals or capital post-conviction;
whether it has an oversight commission;
if a commission exists, the duties and responsibilities of the commission;

. if it is a state public defender program, the selection process, term,
qualifications and duties of the chief public defender; and
. if it is a commission without a public defender program, the selection

process, qualifications and duties of the executive director.

' In 17 states, counties are responsible for more than 50 percent of indigent defense services funding. In
two of these states, Pennsylvania and Utah, indigent defense funding at the trial level is 100 percent a local
responsibility.

© 2005 American Bar Association
Prepared by The Spangenberg Group on behalf of the American Bar Association Bar
Information Program




For the purposes of the table, a statewide public defender system is defined as a
program where the primary representation of indigent defendants is provided throughout
the state by salaried, staff public defenders paid entirely with state funds. Nineteen
states® have a state public defender system providing trial level representation statewide
in felonies, misdemeanors and juvenile delinquency cases. With the exception of
Arkansas, all of these state public defender programs also provide primary appellate
services.

As previously mentioned, a number of the states with public defender programs
also have oversight commissions, but that is not always the case. Similarly, there are five
states that have oversight commissions with full authority over indigent defense services
statewide, but there is not a full-service statewide public defender program that is

responsible for all cases.”

Two states (Florida and Tennessee) are served by state-funded elected public
defender offices. Due to the independence of elected officials, there is no state oversight
for those programs, and we have not categorized them as statewide public defender
systems. Ten states fall into the category of having an oversight commission for trial-
level services that lacks full authority over indigent defense services.! Finally, 15 states
have trial-level indigent defense systems that resist easy categorization. In 11 of these 15
states, indigent defense funding is primarily a county responsibility 3

Nine of the states® that have no statewide public defender system providing trial
level representation do have statewide appellate defender offices funded by the state.
Offices in California, Indiana, Mississippi and Tennessee are specialty programs handling
select types of appeals (such as capital post-conviction proceedings).

2 Alaska, Arkansas, Colorado, Connecticut, Delaware, Hawaii, lowa, Kentucky, Maryland, Minnesota,
Missouri, Montana, New Hampshire, New Jersey, New Mexico, Rhode Island, Vermont, Wisconsin and
Wyoming.

3 Massachusetts, North Carolina, Oregon, Virginia and West Virginia. All of these states make use of
public defender programs but the programs either do not serve all areas of the state or are restricted to
select cases, such as just felonies.

* Georgia, Kansas, Indiuna, Louisiana, Nebraska, Nevada, Ohio, Oklahoma, South Carolina and Texas.

5 Alabama, Arizona, California, Idaho, Illinois, Maine, Michigan, Mississippi, Montana, New York, North
Dakota, Pennsylvania, South Dakota, Utah and Washington.

6 California, Idaho, Illinois, Indiana, Kansas, Michigan, Mississippi, Oklahoma and South Carolina.

© 2005 American Bar Association
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Rates of Compensation Paid to Court-Appointed Counsel in Non-Capital Felony Cases at
Trial: A State-by-State Overview, 2003’

Introduction

The Spangenberg Group last prepared a state-by-state table on compensation rates for
assigned counsel handling non-capital felony trial cases in November of 1999. Prior to that, our
most recent table on this topic was prepared in 1997. The tables, which are prepared on behalf of
the American Bar Association’s Bar Information Program, provide state-by-state information
concerning the hourly rates paid to assigned counsel and the authority for the rates. We receive
repeated requests for the tables from attorneys, policy-makers and others. Frequently interest in
this report is generated by a state legislature’s consideration of changes to its attorney
compensation rates.

It is not the purpose of this report to produce any type of evaluative ranking of the
compensation rates reported in this article. First, many states have so-called "reasonable
compensation" systems, where the rates are set by the county or local judge and vary widely
from county to county. Therefore no single rate can be defined for these states, making it
impossible to place them in an ordinal ranking of rates paid to court-appointed counsel.

Second, even if it were possible to rank all fifty state’s compensation rates, such a
ranking would be of limited significance. This is so because, in addition to paying attorneys in
private practice with an hourly rate, there are two other methods by which legal counsel is
provided to defendants who cannot afford it. The three methods jurisdictions use to provide

indigent defense are:

* The assigned counsel model: private attorneys are assigned to indigent criminal cases on
either a systematic or ad hoc basis. Typically they are paid on an hourly basis or paid a
flat fee per case.

+ The contract model: a jurisdiction contracts with private attorneys, a group of attorneys,
a bar association or a private, non-profit organization to provide representation in some
or all of the indigent cases in the jurisdiction. In some jurisdictions, such as Delaware
and Connecticut, the public defender agency contracts with private attorneys to handle
conflict of interest cases.

+ The public defender model: a public or private non-profit organization with full or part-
time staff attorneys and support personnel provides all or a percentage of the

! This document includes changes in compensation rates in the Alabama, District of Columbia, Hawaii,
Maryland, Massachusetts, New Jersey, New York, North Dakota, Rhode Island, Virginia and Wyoming that were
implemented since this document appeared in 2003. It does not reflect a comprehensive 50-state update.

2 For more on this method of compensating indigent defense providers see, R. SPANGENBERG & A.
SPENCE. FINDINGS CONCERNING THE CONTRACTING FOR THE DELIVERY OF INDIGENT DEFENSE
SERVICES. American Bar Association, Bar Information Program (July 1995).




representation to indigent defendants in a jurisdiction. Employees of defender offices
are paid a salary.

From these three models for the appointment of counsel, states and counties have
developed indigent defense delivery systems, most of which employ some combination of the
three. For example, even in states with a statewide public defender system, private attorneys are
often appointed in conflict of interest cases and in some instances to alleviate burdensome
caseloads. In other states where there is less uniformity, there may be contract counsel in one
county, assigned counsel in a second county, and a public defender office in yet a third county.
Maine is the only state in the country that relies exclusively on assigned counsel to represent
indigent defendants at the trial level.

Most jurisdictions use a combination of the above three models, thus it is inappropriate to
conclude that one jurisdiction “better funds” its indigent defense system simply because it pays
assigned counsel a higher rate of compensation than other jurisdictions. To determine the
relative adequacy of funding of any state’s indigent defense systems, one must look at many
factors, of which the comparable rates of compensation for court-appointed counsel is only one.

Besides the hourly rate, there are other important factors that significantly affect assigned
counsel compensation. For example, many states have set statutory limits on the amount that
may be paid per case. However, in all but two of these states — Mississippi and Virginia - judges
are statutorily permitted to authorize payment that exceeds the caps in extraordinary cases
requiring additional time. Non-waiveable fee caps have a potentially chilling effect on the
adequacy of representation provided by appointed counsel in complicated cases.

Hourly assigned counsel compensation rates are often inadequate to pay attorney
overhead costs. Litigation in Mississippi has resulted in court-appointed counsel being paid an
hourly amount to cover overhead expenses.> This overhead rate is paid on top of the hourly rate
for compensation. In Mississippi, the hourly rate for overhead expenses is paid for every hour
worked, with no cap, unlike the hourly rate paid to compensate the legal work put into a case.

There have been a number of changes made in the hourly rates paid to court-appointed
counsel since 1999. For instance, the federal government has raised the rates of compensation
for court-appointed counsel in federal court to $90 an hour for work done both in and out of
court. Hourly rates have been increased on a statewide basis in Ohio (from $40 an hour out of
court and $50 an hour in court to $50 an hour out of court and $60 an hour in court) and South
Dakota (from $55 to $67 an hour). The per case maximum in Virginia has been raised from
$845 t0$1,235 to defend charges punishable for more than 20 years and $305 to $445 to defend

* From 1993 to February 2005 court-appointed counsel in Alabama were able to charge $30 per hour in
overhead for each hour billed as per a decision by the Alabama Criminal Appeals Court. In February 2005 the
Attorney General of Alabama issued an opinion conflicting with the appeals court decision and the State
Comptroller was advised that he should no longer continue to pay the $30 overhead fee.
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other felony charges. Virginia is one of the two states where the per case maximum can not be
waived.

Three states (Arkansas, North Carolina and Texas) have implemented reforms that have
resulted in a greater uniformity of the rates paid to court-appointed counsel since 1999. Since its
inception the Arkansas Public Defender Commission paid court-appointed counsel at rates set by
local judges. In 2001 the Arkansas State Legislature granted the Public Defender Commission
the power to set statewide hourly rates. In August 2000 the North Carolina General Assembly
created the Office of Indigent Defense Services to oversee the state’s indigent defense system.
Among its responsibilities is to set statewide rates of compensation for court-appointed counsel.
In June of 2001 the Texas Fair Defense Act was enacted. Among the provisions of this bill is
that counties must develop formal plans for their local indigent defense systems. This will result
in a greater standardization of the rates paid within counties, and it will likely result in a net
increase in the rates paid to court-appointed counsel.

Compensation rates provided in this report were collected in 2002. Updated information,

current as of August 2005, appears for the District of Columbia, Maryland, Massachusetts, New
Jersey, New York, North Dakota, Rhode Island, Virginia and Wyoming.

Different Approaches to Compensating Assigned Counsel

The following section discusses six approaches taken by the states to compensating
conflict counsel and other non-public defender counsel assigned to non-capital felony cases.
These approaches are characterized as:

. Reasonable compensation

. Statutory hourly rate

. Hourly rate per administrative or court rule
. Flat fee per case

. State commissions on indigent defense

. Combination approach.

Reasonable Compensation

In 12 states (Arizona, Florida, Idaho, Louisiana, Michigan, Mississippi, Montana,
Nebraska, Pennsylvania, Texas, Utah and Washington) the state legislatures have determined
that compensation for court-appointed attorneys is left up to the locality, the county, a local
judge or a combination of the two. In some states, the rates paid and the use of a maximum vary
considerably from county to county, and from judge to judge within a county. Because the range
of practices concerning compensation of court-appointed counsel in so-called "reasonable
compensation” states is so significant, we highlight below several examples from the various

states.
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Arizona

In Arizona, state statute and the Rules of Criminal Procedure govern compensation of
appointed counsel, leaving it to the court to award the attorney a sum representing reasonable
compensation for services performed. In the two largest counties —Maricopa (Phoenix) and Pima
(Tucson)- the responsibility to establish rates of reasonable compensation for court-appointed
counsel has been transferred from the courts to county agencies. The agencies administer
contract programs for conflict of interest cases which the primary and secondary public defender
agencies are unable to handle. These counties determine the necessary compensation through a
contracting system rather than a fixed hourly rate.

Florida

Statutory ceilings on individual case payments are in effect statewide (82,500 for a non-
capital, non-life felony and $3,000 for a life felony), but the hourly rates of compensation for
attorneys handling cases in which the public defender has a conflict of interest vary from county
to county. In Dade County (Miami) court-appointed counsel rates are set out in an
administrative order of the chief judge of the circuit. Attorneys are paid $40 per hour for work
performed out of court and $50 per hour for in-court work, but only after they exceed the
quantum of hours set out by the Circuit Court of the 11th Judicial Circuit. Each type of case has
a different schedule. The schedule for first degree felonies is:

5 hours or less $250

above 5 hours - 10 hours $500

above 10 hours - 20 hours$750

above 20 hours - 30 hours$1,000

above 30 hours - 40 hours$1,250

above 40 hours - 50 hours$1,500.

In Fall of 1998, Florida voters supported Revision Seven, which will gradually shift the
responsibility for funding conflict of interest cases from the counties to the state beginning in
2004. The state will assume the responsibility for setting compensation rates for conflict counsel.

Idaho

Although the statute concerning court-appointed counsel compensation states that the
rates should be set by local judges, in some areas the county commissioners set the rates. While
the hourly rate is not uniform throughout the state, we were informed that the majority of court-
appointed counsel are paid $50 per hour in non-capital felony cases.

Louisiana

In Louisiana, most of the district-based indigent defender boards utilize contract counsel
to handle conflict of interest cases, but among the few that still use court-appointed counsel, the
average rate paid is $42 per hour, for work performed both in and out of court.
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Michigan

There is wide variation in court-appointed counsel fee schedules among Michigan's
judicial circuits. Further, while the majority of circuits pay hourly rates on a case-by-case basis,
some circuits pay flat fees for plea and trial cases. In the 3" Judicial Circuit (Wayne County),
for example, attorneys handling criminal cases in the trial court are reimbursed according to a
graduated, event-based schedule. Based on the event (motion, preliminary examination, etc.)
and possible sentence, attorneys receive a particular fee. For instance, for a half day of trial an
attorney receives between $90-$190 per half day, depending on the severity of the potential
sentence. Other districts, such as the 21* (Isabella County), use contracts as the basis for
compensation for counsel representing indigent defendants. Isabella County contracts with six
attorneys for a total indigent defense cost of $275,000 per year.

Mississippi

Compensation rates for court-appointed counsel in non-capital cases in Mississippi vary
throughout the state. The state has capped court-appointed compensation at $1,000 per case.
Litigation in Mississippi challenging the constitutionality of the fee cap failed to increase or
eliminate the per-case maximum, but succeeded in entitling court-appointed counsel to receive
reimbursement for overhead costs. In addition to submitting vouchers for payment of attorneys'
fees, counsel in Mississippi submit vouchers for reimbursement of overhead costs for every hour
worked. Wilson v. State, 574 So.2d 1338 (Miss. S.Ct., 1990). The presumptive rate for such
expenses is $25 per hour.

Montana

In Montana it is up to local judges to decide what to pay court-appointed counsel,
however, in the majority of counties, counsel are paid between $40-$60 per hour for work in and
out of court. There is no firm case maximum in Montana, but some counties use $5,000 as a

ceiling.
Nebraska

The majority of counties in Nebraska pay court-appointed counsel $60 per hour with no
per-case maximum. Douglas County (Omaha) is a notable exception, paying attorneys $65 per
hour out of court and $80 per hour in court, up to $12,000 for felony cases. Douglas County's
employment of a per-case maximum is not sanctioned by state statute or common law (see In re:
Rhem v. County of Richardson, 410 N.W.2d 92 (Neb. 1987)). The presiding judge can determine
if additional funds should be granted.
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Pennsylvania

The rates paid to court-appointed counsel vary widely in Pennsylvania, ranging from
$40-$75 an hour, with all decisions left to local judges. In Philadelphia, effective March 10, 1997,
compensation for court-appointed counsel shifted from an hourly basis to a “Modified
Guaranteed Fee System,” where attorneys are paid on a per-diem basis. The fee is payable as
follows:

. Court appointments in felony, non-homicide cases which require a one trial day that
lasts more than three hours will be paid a $750 fee. Of that $750, $600 is for
preparation and $150 is for the in-court time that lasts more than three hours.

. Court appointments in felony, non-homicide cases that last more than one day will be
paid a $650 fee for the first day of trial and an additional per diem of $150 for each
half day (three hours or less) and $300 for each full day (three hours or more) of trial.

. Court appointments in homicide cases that require one trial day lasting more than
three hours will be compensated $1,700 as a preparation fee and $200 for the in-court
time that lasts more than three hours.

. Court appointments in homicide trial cases that last more than one day will be paid
$1,900 for the first day of trial ($1,700 preparation fee and $200 for more than three
hours in-court time) and an additional per diem of $200 for each half-day (three
hours or less) and $400 for each full day (three hours or more).

In cases of extreme complexity, counsel may petition the Administrative Judge of the
Trial Division or his designee to apply for hourly compensation. Associate or backup counsel
may be requested by counsel for homicide cases, but they will be compensated at a lesser rate of
$850 as a preparation fee with no per diem.

Texas

In 2001 the Texas Fair Defense Act was signed into law. Previous to this legislation
there was no systemic way to track the assigned counsel compensation plan for Texas’ 254
counties, as judges set compensation rateg for their own courtrooms (there are more than 800
criminal courts in Texas). Each county is still given the responsibility of designing and funding
its own indigent defense system. However, counties must now develop and publish plans for
their indigent defense systems that meet certain standards laid out in the statute. One such
requirement is that all criminal courts in a county adhere to a single county-wide compensation
plan.

Washington

Court-appointed counsel compensation rates vary widely in Washington. At the low end
of the scale, in King County (Seattle), conflict counsel are paid $43.20 per hour for felony cases.
Spokane County pays counsel $40-$50 per hour (depending on the charge) up to $5,000 for a
felony trial case. Less serious felonies are paid a flat $250 per case.
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Statutory Hourly Rate

Eight states (Alabama, Hawaii, Illinois, Nevada, New York, South Carolina, West
Virginia and Wisconsin) reimburse court-appointed counsel according to state statute. Similarly
the rates paid in the District of Columbia are set by statute. All of the pertinent statutory sections
and the rates appear in the accompanying table. Some of the rates have not been changed for
decades. For example, the hourly rates in Illinois (830 out of court, $40 in court with a $1,250
maximum) were set in 1975.

Until 2004, the hourly rates in New York were the same as they were since 1986: $25 out
of court and $40 in court with a $1,200 maximum. In 2000, the New York County Lawyers
Association sued the City and State of New York, alleging that the statutory rate of
compensation had resulted in the imminent danger of ineffective assistance of counsel for
indigent defendants in criminal court in New York City. New York County Lawyers’ Association
v. State of New York, County of New York, Index no. 102987/00-LAS Part 38 (filed January
2000). On February 5, 2003, Manhattan Supreme Court Justice Lucindo Suarez issued an order
finding that the State of New York's failure to increase the rates of compensation for court-
appointed lawyers in New York City violates constitutional and statutory rights to meaningful
and effective representation and obstructs the judiciary's ability to function. The order included a
permanent injunction directing the State and City to compensate assigned counsel at $90 per
hour for both in-court and out-of-court work until the Legislature modifies the statutes or upon
further order of the Court. Following issuance of this order, the New York State General
Assembly approved a rate of $75 an hour in felony cases for all work, in or out of court, with a
maximum of $4,400. The $4,400 cap may be waived upon showing of extraordinary
circumstances.

Hourly Rate Per Administrative or Court Rule

In 17 states, uniform, statewide hourly rates are established either by executive
administrative rule (Rhode Island), the statewide Public Defender or indigent defense
commission (Iowa, Kansas, Kentucky, Maryland, Massachusetts, Minnesota, Oregon and New
Jersey) or court rule (Colorado, Maine, New Hampshire, Vermont, Virginia, South Dakota,
Tennessee and Wyoming). The practices in several of these states warrant brief discussion.

Iowa

The1999 Iowa General Assembly passed legislation changing the method of determining
appointed counsel rates of compensation and fee limitations. In 1996, the state legislature
authorized the State Public Defender to set the rates paid to all court-appointed counsel,
including those who work under contract with the public defender. In addition, according to past
practice, the Iowa Supreme Court was required to periodically promulgate guidelines that
include a range of rates and per-case maximums to be paid court-appointed counsel. These
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guidelines set the hourly fee range between $40 and $60 per hour with no per-case maximum.
However, Senate Filing 415 Adopted in 1999 created a five-member Indigent Defense Advisory
Commission to advise the Governor and General Assembly regarding hourly rates and per case
fee limitations.*

Now The Iowa State Public Defender, rather than the Iowa Supreme Court, sets the fee
limitations, but they are subject to review by the Commission. The bill also implemented a
statutory hourly fee for cases handled by court-appointed counsel. As of July 1, 1999, attorneys
representing indigent defendants in Iowa receive $60 per hour for all work on Class “A” felonies;
$55 per hour for all work on Class “B” felonies; and $50 per hour for all other cases. Since 1992
in Iowa, the state public defender has contracted with private attorneys to provide indigent
defense services in some parts of the state. Contract attorneys are also paid according to the
statutory hourly rates.

The new per case limits, which are subject to Administrative Rules Review Committee
approval, are: $15,000 for Class “A” felonies; $3,000 for Class “B” felonies; $1,200 for Class
“C” felonies; and $1,000 for Class “D” felonies.

Minnesota

In Minnesota, it is exceedingly rare to appoint counsel on an hourly basis. The State
Board of Public Defense employs a mix of full-time and part-time public defenders. The part
time public defenders have private offices and handle the conflict of interest cases of the full
time public defenders.

Vermont

In Vermont, 13 V.S.A. §5205(a) and an Administrative Order of the Vermont Supreme
Court govern compensation rates for court-appointed counsel. In 1992, by Supreme Court
administrative order, the $25 per hour rate was raised to $50 per hour, effective FY 1993, with
the following maximums: $25,000 for felonies involving life imprisonment or the death penalty
(Vermont currently does not have the death penalty), $5,000 for a major felony, and $2,000 for a
minor felony. However, the legislature passed a legislative override in 1992 stating:
"Notwithstanding 13 V S.A. §5205(a) and Administrative Order of the Vermont Supreme Court
as amended, the rate of compensation for the services of ad hoc counsel in public defender cases
shall be $40 per hour through June 30, 1997." The sunset date was extended in 1997 through
June 30, 1998, and payment of $40 per hour continued for a year after that date. However, as of
July 1, 1999, Vermont began to adhere to the $50 per hour rate.

* Senate Filing 451 has since been codified in IOWA CODE §13B.2A(2001).
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Virginia

In Virginia, the state supreme court has established rates of $90 per hour for all work in
or out of court, but state statute restricts per-case payments to no more than $1,235 to defend
charges punishable for more than 20 years and $445 to defend other felony charges. Furthermore,
the Virginia Legislature has not appropriated funds sufficient to pay court appointed counsel at
this level. Thus the Virginia Courts have scaled down the per case maximum they will pay
attorneys proportional to the funding the legislature has appropriated. As a result the per case
maximums are, in practice, $1,186 for felonies punishable by more than 20 years and $428 for
cases punishable by less than 20 years. Because of these low per-case caps, the relatively
competitive hourly rates have little bearing.

Flat Fee Per Case

In Missouri, a standard flat rate of $500 is paid for each non-capital felony not handled
by a public defender. The rate is set by the state public defender, but it is extremely rare to
appoint an attorney from outside of the public defender program to a conflict case. Out of 3,500
conflict of interest cases in 2001, only 500 went to private counsel. The vast majority of conflict
of interest cases are handled by transferring the case from the branch office where the conflict
was identified to another branch office.

State Commission on Indigent Defense

In six states (Arkansas, Georgia, Indiana, Ohio, North Carolina and North Dakota) the
rates paid to court appointed counsel are set by statewide public defender commissions. In
Indiana and Ohio, a statewide commission for indigent defense sets recommended rates of
compensation, but these rates have no binding effect, as indigent defense is organized and
delivered at the county level.

Arkansas

In the 2001 legislative session, the Arkansas legislature gave the Public Defender
Commission the power to set the rates of compensation paid to court appointed counsel. Prior to
this legislation, judges set the rates of compensation and ordered attorney vouchers to be paid by
the Public Defender Commission.

Georgia
The Georgia Public Defender Standards Council (GPDSC) pays assigned counsel rates of

$45 per hour out of court and $60 per hour in court in non-capital felony cases, with no per-case
maximum. Assigned counsel handled cases that present conflicts for Circuit Public Defenders.

9

August 2005 The Spangenberg Group




Indiana

In Indiana, the Indiana Public Defender Commission also receives a state appropriation
for disbursement to counties which meet its standards and guidelines pertaining to the delivery of
indigent defense services. The Commission requires counties to pay attorneys $60 per hour for
work in non-capital felony cases with no case maximum, and the Commission reimburses
compliant counties for a portion of their annual expenditures on appointed counsel.

Ohio

Each county in Ohio is required to have a fee schedule for court-appointed counsel. In
addition, the Ohio Public Defender Commission sets a non-binding, recommended maximum fee
schedule for appointed counsel. The Commission's recommended rates are currently $50 per
hour out of court and $60 per hour in court. Recommended per case maximums in non-capital
felony cases are: aggravated murder without death penalty specifications - $10,000 for two
attorneys, $8,000 for one attorney; murder - $5,000; aggravated felony (first, second and third
degree felonies) - $3,000; other felonies - $2,500. Some counties pay lower rates than suggested
by the Commission, and a few pay higher rates. The Ohio Public Defender reimburses counties
for up to 50% of the state or county rate (whichever is lower) paid to court-appointed counsel.
Attorneys may petition the court for a waiver of the maximum if their county has an
extraordinary fee clause in its fee schedule.

The Ohio Public Defender Commission’s 2001 Annual Report lists the hourly rates paid
in each county for felonies, misdemeanors, juvenile, appeals, death penalty and other cases. The
average hourly rate for non-capital felonies paid among the counties in FY 2001 was $49.

North Carolina

In August 2000, the North Carolina General Assembly passed the Indigent Defense
Services Act of 2000, creating the Office of Indigent Defense Services and charging it with the
responsibility of overseeing the provision of legal representation to indigent defendants and
others entitled to counsel under North Carolina law. Included in its responsibilities is the power
to set the rates of compensation paid to assigned counsel. In 2002 the rates for assigned counsel
in felony cases at trial were $60 an hour with no per-case maximum.

North Dakota

As of January 1, 2006 the Commission on Legal Counsel for Indigents, which was
created in the 2005 legislative session, will assume responsibility for establishing a reasonable
rate of compensation for appointed counsel that is uniform throughout the state. Until that time,
attorneys will continue to be paid under contract two-year contracts with judges in the state's
seven judicial districts. In recent years, contract rates throughout North Dakota paid between

$40 and $85 per hour.
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Combination System

In three states (Alaska, California, Oklahoma), there is a combination of more than one
system used to compensate non-public defender attorneys and therefore no way to succinctly
characterize the hourly compensation paid to court-appointed counsel.

Alaska

In Alaska, non-capital felony cases not handled by the statewide public defender are
handled by one of three types of counsel: staff, contract and "volunteer." The Office of Public
Advocacy (OPA) has staff lawyers who handle a limited number of conflict cases. The OPA
contracts with other lawyers at rates ranging between $65-$100 per hour, depending on the
experience of the lawyer and his or her location. Lawyers who volunteer to take appointed cases
and are not under contract are paid $50 per hour for out of court work and $60 per hour for work
in court. There are different maximums for various types of cases for volunteer lawyers; $4,000
is the outside maximum, however, the maximum will be waived for cases with extraordinary

circumstances.
California

In California, trial-level indigent defense representation is organized at the county level.
The majority of counties have a public defender, and several counties have a second, and even
third, public defender to handle conflict of interest cases. Some counties contract with lawyers
who accept case assignments and receive flat fee-per-case payments, while others pay conflict
counsel hourly rates.

The majority of indigent cases in San Francisco County is handled by the county public
defender. Conflict cases are handled by court-appointed counsel who receive $77 per hour for
work on regular felonies and $92 per hour for work on serious felonies. There are no per case
maximums imposed. The judges in San Francisco approve the rates set by the San Francisco Bar
Association, which administers the assigned counsel panel and takes a two percent
administrative fee from each payment to panel lawyers. The court forwards the payment to the

Bar.

San Mateo County relies exclusively on court-appointed counsel to provide indigent
defense services. In 1968, San Mateo County contracted the San Mateo County Bar’s Private
Defender Program (PDP) to provide legal representation of indigent defendants entitled to public
counsel. Attorneys are compensated through an event-based fee schedule that is designed to
provide no economic incentive to plea out a case. When a case is assigned, the attorney is paid a
case fee of $375. A flat fee is paid for each pretrial hearing. For example, representation at a
preliminary hearing earns $310-$350, and representation at a pretrial conference earns $80.
When a case goes to trial, attorneys are paid $90 per hour for in-court work and $225 for a half
day of preparation. Additionally, $160 is paid for motions filed and a hearing on a motion is
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compensated at $70 per hour. In certain circumstances attorneys may receive additional
compensation of up to $1,250 for cases that require exceptional time and effort.

Connecticut

In Connecticut, the state public defender contracts with attorneys to handle conflict of
interest cases where no public defender is available. Attorneys agree to accept a flat rate for each
non-capital felony. When there is no available contract attorney, outside counsel are appointed
at a rate of $45 for out of court work and $65 for work in court; rates which are also paid to
contract attorneys when a case goes to trial.

Oklahoma

In Oklahoma, a statewide program, the Oklahoma Indigent Defense System (OIDS), is
responsible for all indigent defense representation in 75 of the state's 77 counties. Counsel in
these counties who are appointed by the court to felony cases are entitled to be paid statutory
rates of compensation ($40 per hour out of court and $60 per hour in court with a $3,500
maximum). However, the majority of cases in these counties are handled by attorneys who work
under annual contracts with OIDS, and receive significantly lower per-case payments than if they
were working under the hourly amounts. Oklahoma and Tulsa counties, which both have county
public defender offices, pay conflict counsel various rates.

The Federal Model: the Criminal Justice Act

The approach to appointing private counsel to represent indigent defendants charged with
federal crimes is very similar to the "statutory hourly rate" approach used in a number of states.
At the federal level, the Criminal Justice Act of 1964 (18 U.S.C. §3006A) authorizes payment
for representation of indigent defendants accused of committing crimes. Under the Act, each
United States District Court is required to develop a plan for furnishing counsel and investigative,
expert and other services necessary for adequate representation in trial and appellate proceedings.
The Criminal Justice Act (CJA) authorizes three methods for a court to provide counsel to
indigent defendants: a Federal Public Defender Organization, a Community Defender
Organization, and a panel of private attorneys.

Sixty-four of the 94 federal judicial districts operate a Federal Public Defender
Organization. A Federal Public Defender Organization consists of one or more full-time, federal
salaried attorneys who are prohibited from having private law practices. The head of a Federal
Public Defender Organization, the federal public defender, is appointed by the respective court
of appeals to a renewable four year term and is paid a salary fixed by the court of appeals at a
rate not greater than that of the United States Attorney (prosecutor) for that district. A Federal
Public Defender Organization operates under a budget approved by the Administrative Office of
the United States Courts.
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A Community Defender Organization (CDO) is a non-profit legal services organization
incorporated under state laws and supervised by a board of directors. Fifteen CDOs currently
serve 17 of the nation's judicial districts. CDOs may operate under grants approved by the
Judicial Conference or they may opt to be reimbursed for their services on a case-by-case basis
under the statutorily prescribed hourly rates which also apply to CJA panel attorneys.

CJA panel attorneys serve every district in the federal court system. In those districts
where there is a Federal Public Defender Organization or a Community Defender Organization,
panel attorneys are appointed to handle those cases in which the institutional defender has a
conflict of interest -- approximately 25% of all cases. They handle all of the indigent defendant
cases in those districts without a CDO or Federal Public Defender Organization.

Private attorneys are appointed on a case-by-case basis by a district court or court of
appeals from a panel of lawyers approved by the court as qualified to handle federal criminal
cases. Section 3006A(d) of title 18, United States Code, established hourly panel attorney
payments of $45 for out-of-court work and $65 for in-court work, and authorizes the Judicial
Conference to approve rates as high as $90 an hour. In April of 2001, the Judicial Conference
raised the payment rates to $55 out-of-court and $75 in-court. Since then the Judicial
Conference has approved rates of $90 in and out-of-court in all districts. This increase reflects
the partial implementation by congress of the annual pay adjustments authorized by the criminal
justice act of 1986.

Attorneys may receive up to $5,200 for felony cases. This ceiling may be exceeded in
complex or extended cases upon application to the court.

Panel attorneys are also entitled to reimbursement for out-of-pocket expenses, such as
travel. In order to receive payment for their services, panel attorneys submit vouchers to the
clerk of the appointing court, specifying the number of hours devoted to the case and any

accompanying eXpenses.

Conclusion

Standard 5-2.4 of the American Bar Association Standards for Criminal Justice,
Providing Defense Services, Third Edition states, "Assigned counsel should receive prompt
compensation at a reasonable hourly rate and should be reimbursed for their reasonable out-of-
pocket expenses. Assigned counsel should be compensated for all hours necessary to provide
quality legal representation....” This standard provides a measure against which jurisdictions can
evaluate their compensation rates for court-appointed counsel.

This narrative and accompanying table illustrate the different approaches throughout the
states in compensating non-public defender counsel who represent indigent defendants in non-
capital felony cases. As the table shows, many states have established hourly rates and a per-case
maximum, but in only two of these states - Mississippi and Virginia - is there no possibility of
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waiving the maximum npon a showing of extraordinary circumstances. There has been a
significant amount of litigation concerning compensation for court-appointed counsel, and the
Appendix to this narrative provides a partial listing of such litigation.

The use of an hourly rate for attorneys’ fees plus a separate hourly rate to cover overhead
is the system endorsed by the 1992 Interim Report of the Committee to Review the Criminal
Justice Act of the Judicial Conference of the United States. The nine-member Committee was
appointed by Chief Justice William H. Rehnquist to conduct a comprehensive analysis of the
CJA program and to recommend appropriate legislative, administrative and procedural changes
to the United States Judicial Conference. The Committee's report recommended enactment of a
statutory method that ensures CJA panel attorneys a fair hourly fee over and above their
reasonable overhead. One approach the report supports is the use of a national presumptive
overhead figure, such as $25 an hour, which could be tailored on a regional basis using empirical
data contributed by local bar associations, chambers of commerce and the CJA panel entity in a
federal district. The overhead rate would be paid in addition to the compensation rate.

Finally, it is important to mention one concern with the court-appointed counsel
compensation system, which is the potential for conflict of interest when judges approve the
compensation and reimbursement claims of panel attorneys who appear before them. The
Interim Report of the Committee to Review the Criminal Justice Act pointed out that when a
judge approves a fee that is less than the amount sought, counsel may - rightly or wrongly -
perceive the reduction as an "admonition, rebuke or retaliation for defense tactics." Judges,
however, sometimes feel justified in cutting vouchers they feel are excessive for the type of case
handled, relying on their own view of "what a case is worth." This practice, if done routinely,
effectively reduces the authorized hourly rate or per-case maximum. The Committee addressed
this issue by recommending utilization of a local administrator to review interim and final
vouchers and to certify final payments. The Committee's report further recommended
implementing a procedure to notify an attorney of the intent to reduce a payment to him or her
and the reason for the reduction. In such a system, the attorney would have the opportunity to
appeal a decision to reduce a voucher and judges would have the opportunity to comment on the
administrator's initial determinations for payment.

Responding to the review committee's recommendations in the March 1993 Report of the
Judicial Conference of the United States on the Federal Defender Program, the Judicial
Conference rejected the proposal for local panel administrators but endorsed the
recommendation that CJA panel attorneys receive compensation which covers reasonable
overhead and a fair hourly fee.
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Appendix
Selected Case Law Concerning Indigent Defendant Counsel Compensation

State Ex Rel Stephen v. Smith, 747 P.2d 816 (Kansas S.Ct., 1987)

State v. Lynch, 796 P.2d 1150 (Oklahoma S.Ct., 1990)

State v. Ryan, 444 N.W. 2d 656 (Nebraska, 1989)

State v. Smith, 681 P.2d 1374 (Arizona, 1984)

Wilson v. State, 574 So.2d 1338 (Miss. S.Ct., 1990)

May v. State, 672 S. 2d 1307 (Ala. App. 1993), cert. denied, May v. State, 672 S. 2d. 1310 (Ala.
1995)

In re: Rhem v. County of Richardson, 410 N.W.2d 92 (Neb. 1987)

Zarambia v. Superior Court, 912 P.2d 5 (Ariz. 1996)

White v. Board of County Commissioners, 537 So.2d 1376 (Fla. 1989)

New York County Lawyers’ Association v. State of New York, Index no. 102987/00 (County of

New York LAS Part 38, filed Jan 2000)
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Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at
Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State' Hourly Rate Per Case Maximum Is Flat Authority
Out of In Maximum Fee
Court Court Waivable?
Alabama®* $40 $60 | Class A Felony: $3,500 Yes Code of Alabama
Class B Felony: $2,500 § 15-12-21
Class C Felony: $1,500
Alaska $50 $60 Felony disposed following Yes 2 AA.C.60 Alaska
a trial - $4,000; Felony Administrative
disposed of following a Code
plea of guilty or nolo
contendere, or by
dismissal - $2,000
Arizona Varies Varies Yes Varies | AZ Rev. Stat.
Ann. § 13-
4013(a) grants
authority to local
court
Arkansas Non-capital homicide, A None Arkansas Code
and Y felonies: between Ann. § 16-87-
$70-$90, all other 2121 authorizes
felonies: between $60- the Public
$80. Defender
Commission to
set the rates
California Varies: In San Francisco: None Varies | California Penal
$77 for felonies, $92 for Code § 98.7.2
serious or life felonies,
with no maximum

! This table includes changes in compensation rates in the District of Columbia, Hawaii,
Maryland, Massachusetts, New Jersey, New York, North Dakota, Rhode Island, Virginia and Wyoming
that were implemented since this chart appeared in 2002. It does not reflect a comprehensive 50-state

update.

2 Alabama statutory law sets compensation rates at $40/hour for in court work and $60/hour for
out of court work. The language in the statute authorizing these rates states, “Counsel shall also be entitled
to be reimbursed for any expenses reasonably incurred in such defense to be approved in advance by the
trial court.” In James W. May v. State, the Alabama Court of Criminal Appeals ordered the state to pay an
additional amount for overhead as “expenses reasonably incurred.” The presumptive hourly overhead was
$30 an hour, bringing the typical hourly compensation to $70 an hour out of court and $90 an hour in court.
However, in February 2005, the State Attorney General issued an opinion conflicting with the May decision
and the State Comptroller was advised that he should no longer continue to pay the $30 overhead fee.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
\ .
Out of Court In Court {Vvlafnmum Fee
aivable?
Colorado Type A Felonies: $51 Felony 1 (trial): $15,000 Yes Rates set by Chief
(violent crimes) Felony 1 (no trial): $7,500 Justice Directive
Type B Felonies: $47° Felony 2 (trial): $7,500 97-01, per Colo.
(non-violent felonies) Felony 2 (no trial): $3,750 Rev. Stat. § 21-2-
Felony 3 (trial): $5,000 105.
Felony 3 (no trial): $2,500
Connecticut $45 $65 If a case is not at trial an Appointed counsel
attorney may bill for 6 rates are set by the
hours in court and 6 hours State PD and
out of court per day. approved by the PD
Commission
pursuant to § 51-
293 C.G.S,,
established in
accordance with
C.G.S. sec. 51-
291(12).
Delaware $50° None Del. Code Ann. 29
§ 4605 grants
authority to
Supreme Court.
D.C.* $65 $3,600° Yes D.C. Code Ann. §
11-2604(a)
Florida Varies Non-capital, non-life Yes Varies | Fla. Stat. § 27.42
felonies: $2,500 grants authority to
life felonies: $3,000 set hourly rates to
local circuit Article
V indigent services
committees.

? Travel time is paid at $30 an hour with an additional $0.28 paid per mile.

* The majority of the public defender conflict of interest cases are handled by contract counsel.
The $50 hourly rate applies only to attorneys not on contract.

5 In addition to a per-case cap, no attorney may earn more than $96,000 annually from court
appointments in the District of Columbia.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at
Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat | Authority
Out of | In Court Ma?umum Fee
Court Waivable?
Georgia $45 $60 None Georgia Code Ann. §

17-12-8(b)(9) grants
authority to the
Georgia Public
Defender Standards
Council.

Hawaii** $40 $60 $3,000 Yes HR.S. § 802 5(b)
Idaho Varies. Typical: $50 None Idaho Code § 19-
860(b) grants
authority to local
judge.

INlinois $30 $40 $1,250 Yes 725 LL.CS. 5/113-
3.

Indiana $60° None Ind. Code § 33-9-13-
3 Establishes the
Public Defender
Commission. Rates
are set by Indiana
Public Defender
Commission
Standards for
Indigent Defense
Services in Non-
Capital Cases.

¢ Hawaii’s rates will increase to $90 per hour with no distinction between in and out-of-court time
on July 1,2006. The cap will increase to $3,750.

" [linois’ statutory rate applies to only those counties with a population over 2,000,000. Cook
County is the only county with a population greater than 2,000,000. All other county compensation rates
are set by the individual county.

8 Rate applies to those counties that meet Indiana Public Defender Commission Standards for
Indigent Defense Services in Non-Capital Cases.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
Iowa Felony punishable by life | Felony punishable by life Yes 1.G.S. § 13B.2A
w/out parole: $60 w/out parole: $15,000 grants authority to
Felony punishable by 25 | Felony punishable by 25 the Indigent
years to life: $55 years to life: $3,000 Defense Advisory
Other: $50 Felony punishable by 10 Commission to
years: $1,200 advise and make
Felony punishable by 5 recommendations
years: $1,000 to the legislature
and state PD for
hourly rates and
per case fee
limits.

Kansas $50 $5,000 Yes K.S.A. 22-4501
et. seq. grants
authority to
Kansas Board of
Indigents®
Defense Services.

Kentucky Non-violent felonies: $40 | Non-Violent Felonies: Yes K.R.S. Ann.

Violent felonies subjectto | $1,800 31.017(4), court

85% parole eligibility: $50 | Violent felonies subject to where attorney is
85% parole eligibility: appointed decides
$3,000 “reasonable rate.”

Louisiana Varies; $42 is typical None L.A. Code Crim.
Proc. § 15-144 et.

rate.
seq.

Maine $50 Class A: $2,500 Yes Maine Revised

Class B/C against a Statutes Ann.

- $1.875 Title 15 § 81(?

person: b1, . grants authority to
Class B/C against Superior Court.
property: $1,250

Maryland* $50 Misdemeanors: $750 Yes Ann, Code of

Juvenile: $3,000 Maryland Art. 27

Felony: $3,000 § 6(d) grants

Mental Health: $750 Public Defender
authority to
promulgate
administrative
law.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
gz:n?tf In Court Waivable?

Massachusetts™ No distinction between in None Mass. General
and out of court rates. Laws Ann. Ch.
murder cases: $100; 211D § 11 grants
superior court non- authority to
homicide felonies and Committee for
youthful offender cases: Public Counsel
$60; all other felony cases Services; must get
in district court: $50.° legislative

approval of rates.

Michigan Varies widely Varies Michigan

Complied Laws
Ann. § 775.16
grants authority to
- presiding judge.
Minnesota $50 None No official
authority; PD
establishes rates.

Mississippi Varies $1,000 plus overhead No Miss. Code Ann.

expenses, which are § 99-15-170

presumptively set at $25 Wilson v. State,

an hour. 574 So.2d 1338
(1990).

Missouri Rarely Used None Mo. Rev. Stat. §

600.017 grants
authority to State
Public Defender.

Montana Varies. Typically None Montana Code
$40-$60 for both in ;(;lln-lé‘ 46-8-
court and out of court (1) grants

N authority to local
work. iud
Judge.
Nebraska Varies. Typical: Typically there is no Yes Nebraska Code
$60 $60 maximum, but Omaha 29-1804.12 grants
Omaha: uses $12,000. authority to local
$65 $80 Judge.

° The rates in Massachusetts were increased twice between 2004 and 2005. In August 2004 the

state legislature increased the rates by $7.50 per hour across the board, bringing the rates to $37.50 per hour

in district court cases and $46.50 in superior court or non-homicide felony cases. The rates were raised

again in July 2005 to the rates listed in this chart.

'® The majority of the public defender conflict of interest cases are handled by contract counsel.

Hourly rate applies only to attorneys not on contract.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at
Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat | Authority

Out of | In Court Ma?nmum Fee
Waivable?
Court

Nevada $100 $12,000 facing life Yes N.R.S.7.125
without the possibility of
parole; $2,500 if facing
less than life without
parole.
New Hampshire $60 $3,000 Yes Part 2 Art. 73A of
New Hampshire
Constitution
grants authority to
the State Supreme
Court.
New Jersey* $50 $60 None N.JS.A. §2A:
158A-7 grants
authority to the
New Jersey
Public Defender.
New Mexico Rarely Used New Mexico
Statutes Ann. §
31-15-7(11)
authorizes Chief
Public Defender
to formulate a fee
schedule.
New York* $75 $4,400 Yes Article 18-B of
the County Law §
722-b.
, North Carolina $65 None General Statutes
‘ of North Carolina
§ 7A-498.5 grants
authority to the
Office of Indigent
Defense Services.

North Dakota* Varies None North Dakota

T _ Supreme Court’s
Typical: $60-$85 Advisory

Commission on
Indigent
Defense.'!

"' S.B. 2027, enacted in April 2005, grants authority to the Commission on Legal Counsel for

Indigents effective January 1, 2006,
6
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
Outof | In Court Maximum |  Fee
Court Waivable?
Ohio Varies. Public Defender Public Defender Yes Ohio Revised
Standards recommend: Commission recommends: Code Ann. §
$50 $60 Aggravated Murder: 120.33 grants
$8,000 (1 attorney), local board of
$10,000 (2 attorneys); county
Murder and Felony w/ commissioners
possibility of life authority to set
sentence/repeat Violent rate after
Offender/Major Drug soliciting local
Offender: $5,000; bar association for
Felonies (degrees 1-3): proposed rate
$3,000; Felonies (degrees schedule.'?
4&5): $2,500.
Oklahoma $40 $60" $3,500 Yes 220.8.§1355.8
G2 (OSCN 2001).
Oregon $40 None O.RS.§
151.216(f)(C)
grants authority to
the Public
’ Defense Services
Commission.
Pennsylvania Varies from $40-875 per Varies Varies | Pennsylvania
hour. Philadelphia County Statutes Ann.
pays on a per diem basis. Article 13A §
9960.7 grants
authority to local
judge.
Rhode Island* No distinction between in | Murder cases: $15,000; if Yes General Laws of
and out-of-court rates. potential sentence is more the State of RI
Murder cases: $100; if than 10 years: $10,000; if sec. 8-15-2 vests
potential sentence is potential sentence is less authority w/ Chief
greater than 10 years: $90; | than 10 years: $5,000. Justice. Supreme
if potential sentence is less Court Executive
than 10 years: $60. Order No. 95-01.

Ohio Public Defender Commission will reimburse counties.

13 In cases not under contract with Oklahoma Indigent Defense System and outside of Tulsa and

Oklahoma counties. This applies to the per case maximum as well.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
Out of | In Court Maximum Fee
Court Waivable?
South Carolina $40 $60 $3,500 Yes Code of Law of
S.C. Ann. § 17-3-
50.
South Dakota $67 None S.D.CL. § 23A-
40-8.'*
Tennessee $40 $50 $1,000 Up to Supreme Court
$3,000" Rule 13
Texas Varies from $50-$125 Varies Widely Texas Statutes
per hour_ Ann. Art. 26.05
grants authority to
local judge.'®
Utah Varies Utah Code Ann. §
72-32-3(3) grants
authority to
district court.
Vermont $50 Felony involving life in Yes 13V.SA.§
prison; $25,000 5205(a) and
Major felony: $5,000 administrative
Minor felony: $2,000 order of the

Vermont Supreme
Court.

!4 The source of authority for this rate is a Supreme Court rule. The South Dakota Supreme Court
rules are incorporated into the state code.

15 The $3,000 maximum may be waived in a homicide case if the Chief Justice finds that

extraordinary circumstances exist and the failure to waive the maximum would result in undue hardship.

' The Texas Task Force on Indigent Defense, created in 2001, will establish standards for the

operation of local indigent defense systems that counties will be required to follow. Among the standards
is expected to be a minimum rate of compensation for court appointed counsel.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel in Non-Capital Felonies at

Trial, July 2002 (States with an asterisk (*) have been updated since 2002)

State Hourly Rate Per Case Maximum Is Flat Authority
Outof | In Court Maximum | Fee
Court Waivable?
Virginia* $90 $90 $1,235 to defend charges No Virginia Supreme
punishable for more than Court sets
20 years; $445 to defend recommended
other felony charges."” hourly rate.
Virginia General
Assembly sets
per-charge
maximums. VA
Code Ann. §
19.2-163.
Washington Varies from $40-$80 Varies, e.g., Pierce Varies Varies | Revised Code of
Pierce County: $40-$50 County: $550-$1,000 for Washington Ann.
Lincoln County: $40 cases that don’t go to trial, § 36.26.090
Stevens County: $70 $1,500-$5,000 for trials. grants authority to
court.

West Virginia $45 $65 $3,000 Yes West Virginia
Code Ann. § 29-
21-13a.

Wisconsin $40 plus $40 None Wisconsin

$25 per Statutes Ann. §
hour for 977.08(4m).
travel

Wyoming* Varies: Varies: None Wyoming Rules

40-$45 | up to $60 of Criminal
$40-8 pto$ Procedure Rule
44(e).

U.S. Government $90 $90 $5,200 Yes 18 U.S.C. § 3006

A(d).

'7 Though by statute the per case maximums are set at $1,235 and $445, the Virginia Legislature
has not appropriated funds sufficient to pay court appointed counsel at this level. In 2005, afier an

additional $2 million appropriation for court-appointed counsel fees, the per case maximums, in practice,

were raised from $1,096 for felonies punishable by more than 20 years to $1,186 and from $395 for
felonies punishable by less than 20 years to $428.
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